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COMPLAINT. 

UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 

NATIONAL DYNAMICS CORPORATION, a 
corporation, and 

ELLIOTT MEYER, individually and a 
an officer of said corporation. 


) 

) 

) 

) 

) 

s) 

> 

) 

) 


DOCKET NO. 8803 


\ 


COMPLAINT 


Pursuant to the provisions of the Federal Trade 
Commission Act, and by virtue of the authority vested 
in it by said Act, the Federal Trade Commission, navxng 
reason to believe that National Dynamics Corporation, 
a corporation, and Elliott Meyer, individually and as 
an officer of said corporation, hereinafter referred to 
as respondents, have violated the provisions ox saia 
Act, and i 0 appearing to the Commission that a 
proceeding by it in respect thereof would.oe in the 
public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

PARAGRAPH ONE: Respondent National Dynamics 
Corporation is a corporation organized, existing ana 
doing business under and by virtue of the laws of one 
State of Florida, with its office and principal place 
of business located at 220 East 23rd Street, m t.. / 

of New York, State of New York. 

Respondent Elliott Meyer is an officer of Jbe 
corporate respondent. He formulates, directs and controls 
the acts and practices of the corporate responaen , 
including the acts and practices hereinafter set .o.tn. ■ 
His address is the same as that of the corporate respondent 

PARAGRAPH TWO: Respondents are now, and for some time 
last past have been, engaged in the adver ising, 
for sale and sale of the battery additive, VX-o, and other 
articles of merchandise to the public. 
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PARAGRAPH THREE: In the course and conduct of 
their business, respondents now cause, and for some 
tine last past'nave caused, their said products, when 
sold, to be shipped from their place of business in the 
State of New York to purchasers thereof located in 
various other states of the United States, and maintain, 
and at all times mentioned herein have maintained, a 
substantial course of trade in said products in commerce, 
as "commerce" is defined in the Federal .trade Commission 
Act. 

PARAGRAPH FOUR: In the course and conduct of their 
aforesaid business, and for the purpose of inducing the 
purchase of said battery additive, respondents have made 
numerous statements and representations in circulars, 
periodicals and other materials with respect to the 
nature of their business, the earnings of their customers, 
the users of their product and the testing of it. 

Typical and illustrative of the statements and 
representations in said advertising, but not all 
inclusive thereof, are the following: 

"You see, to help me round out my 
VX-6 sales organization, I need some¬ 
one right in vour ar ea right now". 

* * * * * * 

"National advertising pre-sells VX-6 
for you. Full-page magazine and news- 
paper ads read by millions of motorists... 

* * * * * * 

"We have a completely staffed and 
equipped engineering department to help 
you with any special sales and promotional 
natters that may come up. Don't hestitate 
to get our help in selling large users, or 
to make use of our engineering facilities 
to help you close any important orders. 

Our engineering department has been 
instrumental in getting some very big orders 
for a lot of our men." 

****** 

"Railroad Products Division". 
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♦ * * * * * 

"Ag a Franchise Distributor--We 
guarantee to protect you on business 
developed, on accounts opened and ON 

REPEAT SALES'-There will be only ONE 

FRANCHISE PER COUNTY so, if you desire 
additional counties later on or now, 
advise us immediately so we may prepare 
you for the ultimate goal—Exclusive 
State Distributor for VX-6 Battery 
Additive!!". 


* * * * * * 


"Our men made MORE THAN $*+,000,000 
PROFITS and haven't even scratched the 
surface yet! 

"These aren't Miracl p Men--THEY'RE NOT 
EVEN HIGH-POWERED SALESMEN' 

"Picture of an individual 
$1,55*+.00 One Week 

"INDUSTRIAL — 'I sell VX-6 to plants for 
fork lifts and other trucks. Then they 
buy for all vehicles and fleets.! -- R. D. 
Kelly, Canada." 


** m# + + 


"I talk big figures, $10,000, $15,000, 
$25,000 a-year. . .VX-6 is the Aladdin's 
Lamp of Specialty Selling." 

****** 

"Certificate of approval issued to VX-6 by 
Independent Testing Laboratories." 


"Tested Approved." 


"Laboratory Reports." 
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"Don’t forget- this wonder-working 
product (1) breaks up hardened, dense 
crystalized sulphate, converts it into 
ACTIVATED material for greater charging 
current. (2) insulates lead grins so 
they are readily corroded by damaging acid, 

(3) reduces shedding from plates, (4) cuts 
down internal heat, (5) makes separators 
last longer, (6) gives an uninterrupted ^ ow 
of steady current, (7) reduces oxidation, 

(8) puts a stop to warping and buckling oi 
elates, (9) eliminates undercharging in 
normal battery use, (10) reduces evaporation 
jr 'water loss' and thus does away wii-h 
frequent checking while on the road. 

PARAGRAPH FIVE: Through the use of the aforesaid 
statements and representations, and others of similar_ 
import and meaning, but not specifically set out herein, 
respondents represent, and have represented, directly o* 
by implication, that: 

(1) Respondents have a nationwide sales 
force, a separate division for 
handling railroad products ana an 
engineering department; and that they 
are seeking persons to join their 
nationwide sales force. 

(2) Respondents use national advertising to 
promote the sale of the product to 
consumers and that consumer demand has 
been created for said product. 

(3) Respondents have technical departments 
and trained professional personnel -o 
assist distributors in the sale of their 
product to consumers. 

(4) Respondents give exclusive franchises 
to distributors who receive protection 
in their areas of operation. 

(5) Distributors of the product, VX-6, will Q 
? regularly earn $ 1 , 55^-00 per week, $25,000 

pel year and various other high amounts. 

laboratories and certain users have approved 

l6) and rniy tested the product as to perforoanoe. 
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(7) Each of the use or performance 

representations made by respondents 
. . for'the product has been substantiated 
by respondents through competent 
scientific tests or by authenticated, 
controlled and duly a recorded user 
tests or both. 

PARAGRAPH SIX: In truth and in fact: 

1. Respondents do not maintain a nationwide 
sales force, a special division for 
handling railroad products and an 
engineering department and they are not 
seeking persons to join a nationwide sales 
force. Respondents' primary sales effort is 
to induce so-called "distributors" to buy 

•• a quantity of their product for resale to 
the public. There is virtually no organised, 
directed sales force. 

2. Respondents do not use national adver¬ 
tising to promote the sale of the 
product to consumers and there is little, 
if any, existing consumer demand. 

Respondents' advertising an promotional 
efforts are directed almost exclusively 
to the so-called "distributors". 

3. Respondents do not have technical 
departments and trained professional 
personnel to assist distributors in the 
sale of the product to consumers. 

Respondents' operation is concerned solely 
'with sales to distributors and prospective 
distributors. 

V. Respondents do not give exclusive franchises 
and distributors who receive franchises are 
not given protection by respondents in their 
area? of operation. Respondents continue to 
make sales where franchise distributors are 
located. 

5. Distributors of the battery additive, VX-6, 
do not realize the aforestated earnings; 
but, on the contrary, few, if any, attain 
such earnings. 
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6. Laboratories and certain users have not 
aooroved and have not fully tested the 
product. Some of the laboratories were 
either non-existent or had not authorized 
the use of a seal of approval. Testing of 
the product had not been accomplished or 
was incomplete and named users had not 
approved and tested said product. 

7. Use or performance representations made 
by resuondents for the product have not 
been suostantiated by respondents through 
competent scientific tests or by authenticated, 
controlled and duly recorded user tests. 


Therefore, the statements and representations 
referred to in Paragraphs Four and Five hereof were, and 
are, false, misleading and deceptive. 

PARAGRAPH SEVEN: Through use of published testi¬ 
monials respondents represent, directly or by implication, 
that they are the statements of persons or organizations 
currently using respondents' product and that respondents 
have been given permission to publish such statements; 
whereas, in truth and in fact, in many instances, sucn 
testimonials are statements by persons or organizations^ • 
who only used the product in the remote past and did noo 
give permission for publication. 


Therefore, the use of said testimonials was, and 
is, false, misleading and deceptive. 

PARAGRAPH EIGHT: In the conduct of their business, 
and at all times mentioned herein, respondents have been 
xn substantial competition in commerce, with corpora- 
tions, firms and individuals, in the sale of produces of 
the same general kind and nature as that sold by one 
respondents. 

PARAGRAPH NINE: The use by respondents of the . 
aforesaid false, misleading and deceptive statements, 
representations and practices has had, and now has, the 
capacity and tendency to mislead members Oi the purchas¬ 
ing public into the erroneous and mistaken bexiei onao 
said representations were and are true and inoo the 
purchase of substantial quantities of respondents 
product by reason of said erroneous and misoaken belxei. 
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PARAGRAPH TEN: The aforesaid acts and practices of 
respondents, as herein alleged, were, and are, all to the 
prejudice and injury of the public and of respondents' 
competitors and constituted, and now constitute, unfair 
methods of competition in commerce and unfair and decep¬ 
tive acts and practices in commerce in violation of 
Section 5 of the Federal Trade Commission Act. 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade 
Commi ssion on this 21st day oi November, A.D., 

1969, issues its complaint against said responder“s. 
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NOTICE 


Notice is hereby given to each of the respondents 
hereinbefore named that the 19th day of January A.D. 
1970, at 10 a.Li., o'clock la hereby fixed as the tine 
and Federal Trade Commi: sion Offices, 1101 3uilding, 

Ilth & Penna. Ave., N. W., Washington, D. C. 
as the place when and where a hearing will be had before 
a hearing examiner of the Federal Trade Commission, on 
the charges set forth in this complaint, at which time 
and place you will have the right under said Act to appear 
and show cause why an order should not be entered requir¬ 
ing you to cease and desist from the violations of law 
charged In this complaint. 

You are notified that the opportunity is afforded 
you to file with the Comml3a.lo'\ an answer to this com¬ 
plaint on or before the thirtieth (30th) day after 
service of It upon you. An answer in which the allega¬ 
tions of the complaint are contested shall contain a 
concise statement of the facts constituting each ground 
of defense; and specific admission, denial, or explana¬ 
tion of each fact alleged in the complaint or, if you 
are without knowledge thereof, a statement to that effect. 
Allegations of the complaint not thus answered shall be 
deemed to have been admitted. 

If you elect not to contest the abnegations of fact 
set fort-h In the complaint, the answer shall consist of 
a statement that you admit all of the material allega¬ 
tions to be true. Such an answer shall constitute a 
waiver of hearings as to the fa*, .s alleged in the com¬ 
plaint, and together with the complaint will provide a 
record basis on which the hearing examiner shall file an 
initial decision containing appropriate findings and 
conclusions and an appropriate order disposing of the 
proceeding. In such answer you may, however, reserve 
the right to submit proposed findings and cor elusions 
and the right to appeal the initial decision to the 
Commission under Section 3-52 of the Commission's Rules 
of Practice for Adjudicative Proceedings. 

Failure to answer within the time above provided 
shall be deemed to constitute a waiver of your right to 
appear and contest the allegations of the complaint and 
shall authorize the hearing examiner, without further 
notice to you, to find the facts to be as alleged in the 
.complaint and to enter an initial decision containing 
such findings, appropriate conclusions and order. 
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ORDER 


The following is the form of order which the 
Commission has reason to believe should issue if tie 
facts are found to be as alleged in the complaint. 

IT IS ORDERED that respondents National Dynamics 
Corporation, a corporation, and its officers, and 
Elliott Meyer, individually and as an officer of said 
corporation, and respondents 1 agents, representatives 
and employees, directly or through any corporate or 
other device in connection with the advertising, 
offering for sale, sale or distribution of the battery 
additive, VX-6, or any other products, in commerce, as 
"commerce" is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, 
that their sales organization is national 
in scope; or that their business 
organization includes a special division 
for handling railroad products or an 
engineering department; or misrepresent¬ 
ing, in any manner, the organization, 
size, facilities, extent or scope of 
their business or its operation. 

2. Representing, directly or by implication, 
that they are seeking persons to join a 
nationwide sales force; or using, in any 
manner, a sales plan, scheme or device 
wherein false, misleading or deceptive 
statements are made in order to obtain 
'leads or prospects for the sale of 
merchandise or services. 

"5. Representing? directly or by implication, 
that national advertising is utilized to 
promote sales to consumers; or that 
consumer demand has been created for 
said products; or misrepresenting, in any 
manner, the character, extent or scope of 
advertising used or the demand for said 
products. 

Representing, directly or by implication, 
that technical departments or trained 
professional personnel assist distributors 
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in the sale of their product oO. 
consumers; or misrepresenting, in 


of 


manner, the natur 2 
which is available to 


any 

the assistance 
distributors. 


5 . Representing, directly or by implication, 
that persons investing in respondents 
franchises, dealerships or other products 
will be granted an exclusive territory 
in which to locate and sell products 
purchased from respondents unless 
respondents provide in all contracts or 
purchase agreements with dealers, 
franchisees or purchasers of respondents 
products, to whom such exclusive 
territories have been granted, a 
description of the size and limits of 
the territories, and a statement that no 
other investor, dealer, franchisee or 
purchaser of the same products has been, 
or will be granted the same territory or 
any part thereof and respondents in all 
instances abide by such provisions. 

6. Representing, directly or by implication, 
that persons purchasing respondents 
products for resale will derive any 
stated amount or gross or net profits or 
other earnings: or misrepresenting, in 
any manner, the past earnings of said 
purchasers of respondents' products uru.es 
in fact the past earnings represented^ are 
those of a substantial number of purcnasers 
and accurately reflect the average earnings 
of such purchasers under circumstances 
similar to those of_the purchaser to whom 
the representation is made. 

7. Representing, directly or uj implication, 
that any product has been used, approved o_ 
tested by any laboratory unless said 
laboratory is a bona fide, independent 
lE.boratory regularly engaged in conducting 
tests of similar products and has suppxiea 
respondents with a current, written report 
fully supporting any claims made for the . 
tested products and has authorized its use, 
or by any user unless said user has supplied 
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respondents with a current written 
report describing the circumstances, 
conditions, extent and results of such 
use and said report fully supports any 
claims made for said product. 

8. Representing, directly or by implication, 
th~t any product has various uses or per¬ 
formance characteristics or will accomplish 
certain results unless each said use, 
performance or accomplishment claim .'.as been 
fully and completely substantiated through 
competent scientific tests performed either iy 
respondents or others or by authenticated, 
controlled and duly recorded user tests. 


9. Using, publishing oi referring to any 

testimonial or endorsement which is not of 
current origination and its use expressly 
authorized in writing. 

10. Failing to deliver a copy of this order to 
cease and desist to all present and 
future salesmen or other persons engaged 
in the sale of respondents' products, and 
failing to secure from each such salesman or 
other person a signed statement acknowledging 
receipt of said order. 


IT TS FURTHER ORDERED that the respondent corporation 
shall forthwith distribute a copy of this order to each 
of its operating divisions. 


IT IS FURTHER ORDERED that respondentsnotify the 
Commission at least 30 days prior to any proposed change 
in the corporate respondent such as dissolution, assign¬ 
ment cr sale resulting in the emergence of a successor 
corporation, the creation or dissolution oi suosxciaiie^ 
or any other change in the corporation which may affect 
compliance obligation arising out of the oruer. 
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IT; WITNESS WHET. EOF, the Federal ' 
has caused this, its comolaint, to be 
cretary and'its official seal to be 
Washington, D.C. this 21st 
19 69* 


Lrade Commission 
signed by its 
hereto affixed, 
day of November, 



t£3- 
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UNITED STATES 0? AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


f JUL 8 - “1370 




SECRETARY A 


In the Matter of ) 

NATIONAL DYNAMICS CORPORATION, ) DOCKET NO. 8803 

a corporation, and ; 

ELLIOTT MEYER, individually and as j 
an officer of said corporation. ) 


ORDER AMENDING COMPLAINT 

On motion of complaint counsel, without objection by 
respondents, and for good cause shown, 

IT IS ORDERED that the complaint herein be amended by 
inserting the word "not" between the words "are" and 
"readily" in the sixth line of the last subparagraph of 
Paragraph Four at page 4 so that subsection (2) will read 
as follows: 


"(2) insulates lead grids so they are not 
readily corroded by damaging acid". 



July 7, 1970. Donald R. Moore, 

Hearing Examiner. 










14a 


c:.': 

-.V. -o, . 

/o''- R.;.CEiVi*J 


INITIAL DECISION. 


V 


, V/tt 2 ' ; 

;A 


• UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


INITIAL DECISION 


DOCKET NO. 8803 


NATIONAL DYNAMICS CORPORATION, et al. 


May 24, 1971 


DONALD R. MOORE 
HEARING EXAMINER 
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INITIAL DECISION 

UNITED STATES OP AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 

NATIONAL DYNAMICS CORPORATION, 
a corpoi'ation, and 
ELLIOTT MEYER, individually - 
and as an officer of said 
corporation. 


DOCKET NO. 88C3 


INITIAL DECISION 


Donald R. Moore, Hearing Examiner 


Michael C. McCarey and Jeffrey Tureck, 
Counsel Supporting the Complaint] 

Solomon H. Friend and Jerold W. Dorfman, 
New York, New York, 

Counsel for Respondents. 


PRELIMINARY STATEMENT 


The complaint in this proceeding was issued on 
November 21, 1969, and was served on respondents on 
December 10, 1969. The complaint charges respondents 
with misrepresentation in the advertising and sale of 
a battery additive designated VX-6, in violation of 
Section 5 of the Federal Trade Commission Act. On 
January 19, 1970, respondents filed an answer in which 
they essentially denied the allegations ox the complaint. 
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After 
postponements• 
tions cf couns 
illness, resic 1 , 


cries of prehearing conferences and several 


no Id 


between S 


Seve ral re ce ss 
scheduling dif 
certain witne 
the calendar o 


-occasioned largely by successive substitu- 
el supporting the complaint as a result of j 
nation, and reassignment— 25 hearings were 
September 21, 1970, and January 21, 1971. ^ 
es were necessary because of a variety of 
iculties, including the unavailability of 
ses, religious holidays, and conflicts in 
f the examiner and of counsel. 


At the hearings, testimony and other e viler.c e 
offered in support of and in opposition to the allege Ions 
of the complaint. Such testimony and evidence have been 
duly recorded and filed. The parties were represented by 
counsel and were afforded full opportunity uo be heard, 
to examine and to cross-examine witnesses, and to introduce 
evidence bearing on the issues. 

After the presentation of evidence, proposed fxr.dim.o 
of fact and conclusions of law and a proposed form of oraer 
were filed by counsel supporting the complaint and oy 
counsel for respondents. Counsel supporting the complaino 
filed a brief in support of their proposed findings, wnc_e 
counsel for respondents incorporated their brief in their 
proposed conclusions of lav/. Reply briefs were ixkci by 
co’ir.sel for both parties. Those proposed findings not 
adopted either in the form proposed or in substance are 
rejected as lacking support in the record or as involving 
immaterial matters. 


heard and observed the witnesses and heaving 
carefully reviewed the entire record in this proceeding, 
together with the proposed findings and briefs filea by 
the parties, the hearing examiner makes findings of -act, 
enters his resulting conclusions, and issues an appropriate 
order as follows. 

As required by Section 3.51(b)(1) of the Commission's 
Rules of Practice, the findings of fact include references 
to the principal supporting items of evidence in mie recorc 
Such references are intended to serve as co enier.l guides 
to the testimony and to the exhibits supporting the finding: 
of fact, but they do not necessarily represent complete s 
maries of the evidence considered in arriving at suen 
findings. Where reference is made to proposed findings 
submitted by the parties, such references are intended to 
include their citations to the record unless otherwise 
indicated. 


846 











18a 


j 


INITIAL DECISION 

References to the record are made in parentheses, 
and certain abbreviations are used as follows: 

CB - Brief of Counsel Supporting Complaint 
in Support of Proposed Findings 
of Fact, Conclusions of Law, and 
Order to Cease and Desist. 

CPF - Proposed Findirgs of Fact, Conclusions 
of Law and Order filed by Counsel 
Supporting Complaint. 

CRB - Complaint Counsel's Reply to Respondents' 
Proposed Findings of Fact, 

Conclusions of Law and 
Proposed Order. 

CX - Commission Exhibit. 

RPF - Respondents' Proposed Findings of Fact, 
Conclusions of Law and Proposed Order. 

RRB - Respondents' Reply Brief in Opposition 
to Complaint Counsel's Findings of 
Fact, Conclusions of Law and 
Proposed Order. 

RX - Respondents' Exhibit. 

Tr. - Transcript* 

References to the proposed findings and briefs of 
counsel are to page numbers, preceded by one of the 
abbreviations listed above. References to testimony 
sometime O U O O UiiC liUbAiiC O f the witi.ess and the transcript 
page number without the abbreviation "Tr."— for example, 
Meyer 284. 


847 
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findinc-s of fact 


I. 


RESPONDENTS AND ThaIR BUSINESS V 


Respondent National Dynaniosjorporation ("National 
nvnarrics^ or "corporate respondent, ) is a corporation 
oS^ed, existing, and doing business under and oy 

sSw 2 i2r^ st 

Kational^Dynamics was incorporated in May 1957 oy respond- 
ent Elliott Meyer and others. 

Respondent Elliott Meyer has been president ° f ^ 

ss - 2 •• 

that of the corporate respondent. 

Mr Meyer'S ^e^oSSTlSS ^ 

percent of^he stock during first year of National 

?s°t e ne sssssss&t’E •e™***. 

directed, and controlled tneJ[ 0tS r nereaf ter^all of the 
corporation during this period. Tnerezl.er, aii 

sSoSk was acquired by another corporation, ^ut^Mr.^Meyer^^ 

continued to serve ?J e | he stoc^of the corporate respond- 
of the company. In 19 .. a which Mr. Meyer owned 

ent was acquired by J. cor P?"te Mr. Meyer 

50 percent of the voting stock. Since iyop 3 

Except " for respondents' contain/!^ chat lT ~ 

1/ Except xui f rinntt 1 Mever because of no 

should be dism, ssed as Jj individual capacity" (RP? 

evidence that ne acted in ni _ t rec ited in this 

■ there pecoi l d references fSr^he^cIsTere found, as 

well as "for additional background facts^^clude^e^ respond . 

7 t| 5 j7o; I4 1: -8i= coope^ |i74;_CXs U6 I-J. 

jSp^so^i^lV^/adve tis ft* «■£*?«* 
Auto Slectrolite, see CXs 92 A-B, d, 

239; CXs 20 A-D, 290 A-D. 
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has been in complete control of the corporate respondent 
as sole stockholder and chairman of the board of a holding 
company which owns all of the stock of the corporate' 
respondent. 

Thus, despite the corporate organization and the 
involvement of other corporations and other individuals, 
the record reflects domination and control by Mr. Meyer 
individually. 

In addition, Mr. Meyer has been since 1968 the sole 
shareholder and president and chairman of the board of 
directors of another corporation. Auto Elect.r: -ite Corpo¬ 
ration, which sells a battery additive, cu./e. .ising for 
which is similar to the advertising for VX-o. National 
Dynamics and Auto Electrolite have offices at the same 
address, and personnel of National Dynamics carry on the 
business activities of Auto Electrolite as well. Auto 
Electrolite had gross sales of $212,113 in 19o9* 

Respondents are now, and for more than 10 years have 
been, engaged in the advertising, offering for sale, sale, 
and distribution of the battery additive VX-6 and other 
articles of merchandise to the public.^ The business of 
respondents is substantial. During 1968 the total gross 
sales of National Dynamics amounted to $825*000* Total 
gross sales in 1969 were $1,000,000, of which sales of 
VX-6 accounted for $900,000. 

# 

In the course and conduct of their business, respond¬ 
ents now cause, and for more than 10 years have caused, 
their products, when sold, to be shipped from their place 
of business in the State of New York to purchasers located 
in various other states of the United States; and they 
maintain, and for more than 10 years have maintained, a 
substantial course of trade in such products in commerce, 
as "commerce" is defined in the Federal Trade Commission 
Act. 

Respondents are and have been in substantial 
competition in commerce with corporations, firms, and 
individuals engaged in the sale of products of the same 
general kind and nature as that sold by the respondents. 
Although the evidence to support this allegation is 
somewhat sketchy (Meyer 37^-7^Aj Halter 709-10; Miller 
2097-99, 2102, 2107* 2129-30), there appears to be no 
real doubt that respondents sold VX-6 in competition with 
products of the same general kind and nature. Respondents 
did not deny the allegation (Answer, par. 6), and tneir 
proposed findings and their reply brief do not address 
themselves to this matter. 
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In the course ana conduct of their business ana lor 
the purpose of inducing the purchase of their battery 
additive VX-o, respondents have maue numerous stoneme.. 3 
and representations in circulars, periodicals, ana other 
materials with respect to the nature of their business, 
the earnings of their customers, the user., o. their 
product, and the testing of it. (The manner a ,d form o, 
respondents' publication and use Ox the chalxen 0 ed 
representations are set forth in CX 309 A-N (PJ r - x -3, g 
5-13); in certain stipulations ( Tr *323-2o, 334-30, 7 ), 

and in the testimony of Mr. Meyer (Tr. 37^ *‘37^ L)-| 

Although respondents contend in their answer (par. 2j tnao 
the representations quoted in Paragraph Four of the coh^aint 
were "reproduced out of context', tne record faixs to su« 
stantiate this contention. 


II. CTRF.DTBILITY question's 


Misrepresentations allegedly contained in ^spondent- 
advertising will be considered in the sections that 
First however, it is desirable to consider questions of 
credibility involved in several of these sections so ^ 

'"/old the necessity for repetitive comments. The credioilitj 
Trobien arrsef-oecLsa of Lnflicts between the testimony of 
respondent Elliott Meyer, the president Ox tne corporate 
respondent, and that of Donald Meany, a former employee o.. 

respondents. 


Except for the fact that the testimony of Mr. Meany 
represents either the only evidence or the prinuipa^ 
evidence to support some °f tne allegations of th 

_ i 0 f„ 4 . o/ i-’nf, verbiage devoted to it< ——bo^.i in one 
!nd“ 2 n Ihfs^-ittals of counsel is hardly 
justified by its subject matter. 


Mr. Meany's testimony deaxu with tne handl ._g f 

resoondencs' business correspondence; theJechnicai 
specialized departments or divisions and tne technical 
assistance available to distributors; respondents 
franch^s^arrangements; and the extent of Mr. Meyer's 
participation in the operation of National Dynamic . 


0-7 —— V^anv 1 ' " testim 'onv~wa3 presented as 'newly "discovered 
tvidenie (Tr. 2195 - 2232 ) • '"“'out ^dubious 

Z™at°proo? co^ffiirc^sLw^ave had in support 
o? r tae allegations before Mr. Meany volunteered as a wUness 
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tester,ony was also apparently designed to 
impeach the testimony of :«eyer 

% ?2T6-8!? 1302, 1332, 1422-23)* in fact, 

this initially appeared to be the primary purpose of 

^es^'-ony 1, (Tr? a 3 SB 0 - 3609 ^ t 3666 - 75 ^°were r accepted at face 

HI! that 

Because complaint counsel have made such an issue 

of the matter-and this is because hr. ^“--the credi- 
is p^ucial to certain aspecto Oi <ohei.r cat.e u ^ . 

bility Question must be resolved. The mere fac. that 
complaint counsel felt impelled to name such a labor 
defense of Mr. Keany's credibility (~?f 1J*"» V" restl- 
tends in itself to detract from the weight 01 « stl 

mony. In any event. In the opinion of »- e st i n( , ard 

Of’"reliable^ probative, and substantial evidence" upon 

•f ich a finding of fact must be based (Rua.e 3-5i( ))• 

The reasons for this determination are manifold. 

7irst and perhaps most important, Mr. Keany was 

e- ,’or y respondents in a clerical <capacity: 

e..tp^.o/-u y y TQvn fTr R‘55'3^, whereas the adveitio^ng 

*» ter. months “ WTO (Tr. to challenge 

— his 

testimony on crucial issues of xac^. 

Second, when this ^^“^/^rS^s-emSinatiom 
rer ae ‘4?5-92)! Shit calls into question his morality and 

his*emotional stability and that ^|° r ^|S^^ts tT?? 
bility of bias and prejudice ^ain J; his test mony 

3637-33, 3o2p-29y 3609 - 12 , 3od*r sufficient to constitute 
^predicate^for 0 findings'"that respondents engaged in acts 
and practices violative Oi the lav.. 

Mr. Steamy a admission of ^fhlSor y“f%moUonaf'' 38) 
is merely one facet of a Perso. a st ^ lia!jle witne ss r.n 
instability that disqualifies h hls oim admission, he 

matters of crucian signxf ica “7~’ , J th t he filed with 

falsified the ^Pj-^^lv^dertooVc to continue the same 
respondents ana initially und 0616 - 18 ). Although 

deception on the witness stand (Tr. 3.oio 10 ;. 
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Mr. Meany ultimately answered with apparent candor further 
questions reflecting adversely on himself, the eraminer is 
unable, on the basis of the entire testimony, including 
observation of his demeanor on the stand, to give full 
faith and credit to Mr. Meany 1 s statements. 

iio useful purpose would be served by a lengthy 
discussion of the question whether, standing alone, Mr. 

Meany's admission of homosexual acts may provide a basis 
for questioning his credibility. Research indicate.' that 
in a Jury case in a federal court, an objection to _ .on a 
question would probably be sustained on the ground of 
relevance. 3 / But here the question was asked aid answered 
without objection (Tr. 3637). It may be stcteu parenthet¬ 
ically that complaint counsel's discussion of the law on 
this subject (CB 34-37) is somewhat of an oversimplifica¬ 
tion, ignoring the distinction frequently drawn between 
discrediting information elicited on cross-examination and 
the introduction of collateral evidence on the subject. 4 / 

Be that as it may, the problem here is whether the admission 
should be disregarded in assessing the credibility of the 
witness. 

Despite respectable authority to the contrary, the 
examiner believes that it is a factor that may be taken 
into account as bearing on the emotional stability of the 
witness and as seemingly illustrative of an "anything goes" 
philosophy on his part. When there is also evidence 
suggestive of bias and prejudice against respondents despite 
protestations to the contrary, the fabric of his testimony 
is not such as to inspire confidence in its reliability. 

Under *he c-'rcumstances presented by this record, 
the familiar rule authorising an adverse inference from a 
party's failure to call a rebutting witness (CB l r . -2.6) is 
not applicable to bolster Mr. Meany's testimony. ..either 
is the picture materially changed by a stipulation that 
another of respondents' employees would give testimony 
"substantially the same" as that of Mr. Meany (Tr. 3692-95)• 

3/ United States v. Nucci o, 373 F.2a 168, 171 (2~a 0179 
1967’T> cert, denied 36 / U.S. 906; United States v. Bows, 

360 F. 2d 1, 15 (2d Cir. 1966 ). cert, den Led ,”'385 U.1771761; 
Salgado v. United States , 278 F.2d 830 , 831 (1st Cir. i 960 ); 
i /n 1 tod "Stater , v. Provoo , 215 F.2U 531, 535-87 ( 2 d Ci.r. 

LU'jp!); see also Tin nor v. United .Ctat« T., 4 1.7 F.2fl 547, 544 
(D.C. Cir. l.'X>9), cert, den i ed , 390 IJ.D. 6o4 . 

4/. Ill Wlgmore on Evidence , §§922-924, 977-07, (3d Cxi. 1940) 
58 Am. Jur, witnesses j ! j 75 O- 7 CO. 







24a 


INITIAL DECISION 

The examiner finds unpersuasive the lengthy argument 
of complaint counsel attacking the credibility of Mr. 
Meyer (CPF 35-52) . Obviously Mr. Meyer was not a dis¬ 
interested witness,, and there may be some basis for 
discounting some of nis testimony on the basis of his 
natural bias. The examples of inconsistency and faulty 
memory relied on by complaint counsel are not impressive. 
In view of the period covered and the mass of detailed 
information involved, the fact that Mr. Meyer was unable 
to furnish specific details concerning many matters is 
hardly surprising. The examiner finds no substantial 
basis for rejecting his testimony. 

III. REPRESENTATIONS AS TO THE NATURE 
a. ;j scope Of 'respondents 1 Business 


A. " Nationwide Sales Force " 

The first representation challenged by the complaint 
(Paragraph Five (1)) is that respondents have represented 
that they have a "nationwide sales force" and that they 
are seeking persons to join this nationwide sales force. 
This representation was made in sales letters containing 
such statements ^ these: 

"... I urgently need a man in your area 
to help me round ous my National VX -6 Sales 
Organization". (CX 14 A) 

"... [T]o help me round out my Nationwide 
VX -6 sales organization, I need someone 
right in your area right now ." (CX 17 A) 

In alleging these representations to oe false and 
misleading, the complaint (Paragraph Six (1)) alleges — 
ar.d complaint counsel propose a corresponding finding 
(CPF 33)—that: 

"Respondents do not maintain a nationwide 
sales force, ... and thoy are not seeking 
persons to join a nationwide sales force. 
Respondents' primary sales effort is to 
induce so-called 'distributors' to buy 
a n lantity of their product for resale to 
the nublic. There is virtually no 
organized, directed sales force." 
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Complaint counsel concede that respondents solicit and 
secure distributors from all parts of the country--numbering 
12,000 in 1969 — but they contend that "this group of sales¬ 
men is not organised, nor in any way directed, nor a sales 
force." This contention they profess to base on evidence ^ 
that they characterize as "for the most part circumstantial 
(CPF 33 - 34 ), but their proposed findings are based more or. 
unsupoorted opinion than on documented facts. Tneir so- 
called circumstantial evidence is as follows: 

(1) A statement, without any record citation, 
that "In essence, respondents sell to 
anyone wno will buy their product, and 
once a customer does buy, respondents are 
not particularly interested in anything 
else but selling him more.' 1 

( 2 ) Their iose dixit that it is "obvious" that 
with only 12 or 15 executives and employees, 
respondents could not "organize and direct" 
these 12,000 distributors "even if they 
wanted to do so"—and "respondents did not 
want to do so." 

(3) The testimony cf a former employee that 

he was instructe to "skim" incoming mail. 

(4) The fact that w. ..reas the sales manager 
"described his duties ... as 'overseeing 
the general sales and workfing] with our 
distributors'", he "did not describe nis 

job as organizing or directing a sales f| 

organization of some 12,000 sellers of /X-o. 

(5) The facts that respondents are direct mail 
sellers; that they purchase mailing lists to 
acquire names of prospective salesmen; that 
they correspond by form letter; that they 

do not sell on consignment; and that they 
do not extend credit. 

(6) Their unsubstantiated conclusion that 
respondents "have neither the time, facilities, 
personnel, nor desire to organize or direct 

a 12,000-man sales force." (CPF 33-34) 

Merely to state such a basis for a proposed finding 
of misrepresentation is to expose its insufficiency. 
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The examiner fines no „.isreproSw'. .ation here. 

Respondents hove 12,000 distributors throughout the United 
States (CPF 33 - 3 ^) • Respondents furnished to these distri¬ 
butors advertising literature, sales aids, demonstration 
hits, oooklets, advertising mats, TV scripts, and radio 
scripts. Respondents processed and answered inquiries from 
distributors and offered sales assistance by mail, by 
telephone, and by personal visit. The testimony of ore 
employee concerning the "skimming" of mail from aisti .outors-- 
even if fully credited (see supra , pp. 6-8)--does not prove 
that respondents' distributor network is not a "nationwide 
sales force". 

This case is to be distinguished from a line of 
Commission cases involving sellers who falsely represent 
that they are seeking "employees" when they are actually 
seeking to sell merchandise. Such is not the thrust of the 
complaint's allegations regarding respondents' sales force. 

In any event, the fact'that respondents' distributors are 
independent contractors rather than employees does not prove 
that respondents do not have a nationwide sales force. 

As a matter of fact, both the allegations of the 
complaint and the contentions of complaint counsel are 
self-contradictory. The same oaragraph of the complaint 
that alleges that respondents 7t are not seeking persons to 
r'oin a nationwide sales force" also alleges that respondents' 
"primary sales effort is to induce so-called 'distributors' 
to buy a quantity of their product for resale to the public." 
Similarly, complaint counsel contend, on the one hand, that 
respondents are interested only in selling more VX-6 to 
their distributors and, on the other hand, that respondents 
do not vrant to organize and direct these distributors so as 
to obtain reorders. 

Whatever may have been the theory of the complaint 
regarding respondents' alleged misrepresentation of a 
"nationwide sales force", the evidence fails to show any 
misrepresentation, and the charge should be dismissed. 

B. Specialized Divisions and Technical Assistance 

Other challenged representations are to the effect 
that respondents have a separate division for handling 
railroad products, an engineering department, and technical 
departments with trained professional personnel to assist 
distributors in the sale of their product to consumers. 
(Complaint, Paragraph Five (1), (3)) These representations 
were contained in respondents' advertising as follows: 
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"We have a completely staffed and equipped 
engineering department to help you with any 
special sales and promotional natters that 
may cone -up. Don't hesitate to get our help 
in selling large users, or to make use of \ 

our engineering facilities to help you close 
any important orders. Our engineering 
department has been instrumental in getting 
some very big orders for a lot of our men." 

(CX 111 D; see CX 43 D) 

"Naturally, if there is ever a need for 
technical information in reference to 
batteries or VX-6--our trained staff of 
technicians are always at your service." 

(CX 62 C) 

"I, and the rest of my staff of technicians, 
have been instructed to give you all the 
cooperation and assistance possible." 

(CX 87 B) 

"You'll have full access to our Engineering 
and Industrial Departments, at no extra cost 
to you in engaging and closing of any 
important orders that will prove beneficial 
and profitable to all of us." (CX 95 3) 

"RAILROAD PRODUCTS DIVISION." (CX 9 /.} 

The evidence to support the allegations that these 
representations were false, misleading, and deceptive 
(Complaint, Paragraph Six (1), (3)), is hardly substantial. 
Although the evidence tending to substantiate the challenged 
representations is not altogether satisfactory either, the 
burden is on counsel supporting the complaint to prove that 
respondents have not maintained a railroad products division, 
an engineering department, or any technical departments with 
trained professional personnel to assist distributors in 
selling VX-6. This burden they have failed to carry. 

There is credible evidence that responuents have had 
a railroad products division and an engineering or technical 
service department staffed by Orrin White, I. J. Luman, 

Edward J. Kalter, Frank Murphy, and Ed Griffin and that, 
in addition, respondents have utilized private laboratories 
on a consultant or contract basis, particularly Industrial 
Testing Laboratories, which is in the same building as 
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respondents' office. The record establishes that extensive 
sales were in.ado to railroads; shat there was a special 
industrial package of VX-6 utilised by railroads; that 
there was advertising specially directed to railroads; 
that National Dynamics was a member of the Association of 
Railroad Suppliers; that Messrs. White, Griffin, Murphy, 
and Kalter visited railroads throughout the country for the 
purpose of assisting distributors in making sales to rail¬ 
roads, as well as in making direct sales to railroads; and 
that they otherwise provided technical assistance to dis- 
tributors in person and by correspondence. (Meyer 357-61, 
3o8-7^, 1290-1307, 1318-23, 1506-10; Halter 085-86, 693-96, 
712-49, 753-57,^797-98; Murphy 4835-39, 4860-61; Rogers 
18*1-5-1932; Tr. o47-55; RXs 1-6, 10-16; CXs 242 A-G, 248- 
249 J, 265 A-B, 280 A-D) 


In addition to questioning the credibility of Mr. 

Meyer and noting the evidentiary indication that most of 
ohe named individuals are now no longer connected with 
National Dynamics (CPF 35-54), complaint counsel rely 
1~imarily on ohe testimony of Donald Meany, a former employee 
of National Dynamics. Mr. Meany testified that he did 
not know of any railroad products division of.National 
Dynamics ; that there was neither an engineering department 
nor a technical department, although there was a technical 
manual; and that there was no one who worked in an engi¬ 
neering or technical capacity (Tr. 3557-58). 


Mr. Meany was employed by National Dynamics from 
January 1970 until mid-November 1970 (Tr. 3553), and thus 
his knowledge concerning respondents and their business is 
limited to that period, whereas the challenged representa¬ 
tions were disseminated prior to that time. In view of thi 
time factor, and in view of the limitations of the position 
crat Mr. Meany held—primarily that of bookkeeper and corre¬ 
spondence clerk (Tr. 3553-56)--his testimony hardly measures 
up to substantial evidence of false advertising on the part 
of respondents. In addition, as noted suora (pp.6-8), his 
reliability as a witness is subject to question. 


Against this background, the substantiality of 
complaint counsel's case regarding these representations 
is hardly aided by the fact that Mrs. Dorothy Ladden would 
have offered testimony which would have been "substantially 
the same as the testimony of Mr. Donald Meany" (Tr. 3698-99). 
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Moreover, the fact that Mr. Meyer's testimony leaves 
in doubt the question of how recently Mr. White and.Mr. 

Luman have been associated with respondents in heir 
business (CPF 36-40, 52-54) does not prove the case. At 
most, there may be a question whether respondents would 
be warranted in continuing these representations now that 
Mr. Halter is apparently the only person engaged in 
railroad sales and technical consultations. Although the 
term "engineering" may have been loosely used and the 
nature and the scope of the railroad products division 
and the technical service department may have been exa 
gerated, the fact remains that there is evidence of the 
existence of specialized persons engaged in the activit. 12 s 
so designated. There is no evidence 'whatever of any faj-.ure 
on respondents' part to furnish technical information or 
sales assistance to their distributors. 

The complaint makes the flat allegation that these 
departments were nonexistent and that there were no 
specialized personnel to assist distributors. This alle¬ 
gation has not been proved. 

C. National Advertising and Consumer Demand 

The complaint alleges that respondents have represented 
that they "use national advertising to promote the sale of 
the product [VX-5j to consumers and that consumer demand has 
been created for said product" (Paragraph Five (2)); whereas, 
"Respondents do not use national advertising to promote the 
sale*of the product to consumers and there is little, if any, 
existing consumer demand. Respondents' advert .sing and 
promotional efforts are directed almost exclusively to the 
so-called 'distributors'." (Paragraph Six (2)) 

Respondents did make the representations alleged. For 
example— 

"National advertising pre-sells VX-5 for you. 
Full-page magazine and newspaper ads read by 
millions of motorists ...." (CX 8 A) 

"[ 0 ]ur advertising and publicity campaign ... 
is designed to pre-sell VXo for you.' (CX 4 B) 

" ... [S]o many more folks are hearing 

about VX-6 through our nationwide 

advertising campaigns ...," (CX 23 A, CX 85 A) 
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•i e nave a iuux c 1.-mix j .—o u uoix^r vox’tisxng, 

publicity and promotional campaign going in 
high gear right row ! But all of this national 
advertising is aimed right at your local level!" 

(CX 48 B). --*- 

"OUR NATIONAL ADVERTISING CAMPAIGN'S! 

This helps pre-sell VX-6 for you ! 

Each day, the motoring public is 
becoming more and more aware of VX-6 ...." 

(CX 62 L) 

"VX-6 is backed up 'with national advertising 
in magazines and newspapers to pre-sell your 
customers." (CX 112 B) 

Complaint counsel have failed to prove that these • 
representations are false and misleading. 

There is no doubt that respondents engaged in national 
advertising; the only question is whether respondents used 
such advertising "to promote the sale of the product to 
consumers". Although most of respondents' newspaper and 
magazine advertising (CX 114) as well as their direct-mail 
literature, was designed primarily to obtain distributors 
to resell VX-6, there is no substantial evidentiary basis 
for finding that such advertising does not also have some 
impact on the consumer. As a matter of fact, Mr. Meyer 
testified that such advertising had a dual purpose--(1) 
to attract distributors and (2) to give exposure of VX-6 
to the consuming public (Ir. i402-05, 1538* 1545). 

The nationally-circulated magazines in which CX 114 
appeared^are listed at Tr. 333-40, 377-78. Contrary to 
CPF 55-56* the record does not reflect that CX 114 was the 
only magazine advertisement used, nor does it show that a 
majority of the magazines in which it appeared were 
"oriented toward sales and salesmen". Complaint counsel's 
assumption (CPF 56) that the "exposure" of VX-6 in such 
publications "was quite limited" is not well-founded. 

Moreover, consumer-oriented advertising was published 
and broadcast throughout the country--some placed directly 
by respondents; some placed on a cooperative basis with 
distributors; some placed by distributors on their own. 

(See CXs 57-0O; CXs 103 A-B, 104 A-C; Meyer 374 I-R, 379- 
91, 1402-38, 1538-49.) The fact that the publication or 
broadcast of some advertisements was paid for in whole or 
in part by distributors does not detract from the fact that 
consumer-oriented advertising was disseminated on a national 
^basis (CX 9 B). 
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The inadequacy of the proof is pointed up by ti.o 
fact that complaint counsel would predicate a finding 
that respondents could not have engaged in national adver¬ 
tising sufficient to pre-sell VX-6 or to create an appreciable 
national market for the product on an inference that, with 
only $1 million in sales during 19 & 9 , "respondents might 
have had some difficulty in squeezing the enormous outlays 
required for such an advertising effort out of their some¬ 
what modest budget" (CPF 55)• Similarly, the inference 
respecting limitations on cooperative advertising (CP? 56- 
58; CX 219 A)—an inference resting on a shaky founda* r on-- 
fails to prove the point contended for. (Cooper 215' I,dld2-o3 


The fact is that respondents did use consumer-orit-.ised 
national advertising of various kinds. This is established 
not only by the testimony of Mr. Meyer and by stipulations 
entered into between counsel but is also documented by the 
advertising actually used and by financial data indicating 
the extent of such advertising. Mr. Meyer testified that 
respondents did have a national advertising campaign chat 
included advertisements in newspapers and magazines, tele¬ 
vision and radio commercials, direct mailing of consumer- 
oriented literature by respondents and by VX-o distributors, 
point-of-purchase disolays, and a general public relations 
program (Tr. 374-K, 3&4) • 

In 19o9> respondents distributed 2400 advertising mats, 
91 radio commercials, and 11 television films. The adver¬ 
tising mats were used in 39 states ; the radio commercials 
were broadcast in lo states, and the TV advertisements in 
4 states. (RX 2o) It is true that, compared to some 
advertising budgets, respondents' payments for TV and radio 
advercising were minimal. Cash oayments for such advertising 
in 1968 and 1969 totaled about $4,000 (CX 124 I; RX 25 A-Z- 
l8), but this was supplemented by some advertising that was 
broadcast on a "barter" basis (Meyer 3S5-86). Such broadcast 
advertising, coupled with published advertising, provides 
sufficient basis for respondents' claims concerning national 
advertising to overcome the allegation that these claims 
were false and misleading. 

Finally, the allegation tna. "there is little, if any, 
existing consumer demand" was not proved. 'bviousiy, some 
consumer demand has been created, and sales figures show 
that such demand is substantial enough to constitute more 
than a "little". The record does not establish that dis¬ 
tributors have been stuck with their VX-o inventory, so 
that it may be presumed that they resold most of it. 
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As a natter of fact, Mr. Meyer testified without contradiction 
that over 10 million units of VX-5 had bee. sold since 1957 
(Tr. 156-1). In addition, respondents have made a substantial 
number of direct sales to consumers, primarily industrial 
consumers. Out of a total of 18,000 customers in 1969* 

6000 v/ere direct-buying consumers (Tr. 172-73), including 
some of the industrial customers listed at Tr. 646-55• 

. The allegations of Paragraph Six (2) must be dismissed 
for failure of proof. 

IV. REPRESENTATIONS AS TO 
EXCLUSIVE FRANCHISES 


The evidence substantiates the allegation (Complaint, 
Paragraph Five (4)) that respondents have represented, 
directly or by implication, that they give exclusive fran¬ 
chises to distributors, who receive protection in their 
areas of operation. Respondents advertised as follows: 

"Just as soon as you prove to yourself the 
money making potential of VX-6, you can 
qualify for an exclusive territory." (CX 31 D) 

" ... You can work up to an over-ride on 
the sales of new men in your territory - 
or even up to stacewide distributorship with 

vx-6: 

"He guarantee to protect you on 

new business you develop - on 

new accounts you 00en -~ ANt) ON 

YOUR REPEAT SALES 1' Every account 

you open, is ail yours as long 

as you remain active with us I" (CX 48 D) 

" ... [Tjhere will be only ONE FRANCHISE 
PER COUNTY _" (CX 95 B) 

The complaint alleges that contrary to these 
representations, respondents "do not give exclusive fran¬ 
chises"; "distributors who receive franchises are not given 
protection by respondents in their areas of operation"; and 
respondents "continue to make sales where franchise distri¬ 
butors are located." (Complaint, Paragraph Six (4)). 
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Respondents' 
part as follows: 


franchise 


agreement reads 


in pertinent 


"Please accept this letter as our written 
agreement designating you our distributor 
for VX-o for the territory of 


"You can have this agreement remain in 
effect for one year, and can renew for 
another year upon writing to us within 
30 - 90 days before the expiration date. 


"Since franchise territories are awarded 
by cuota, your next order for dozen 
VX-o, at $ per dozen should be sent 

to us by . If you don't 

reo-ccer the quota amount within this 
'period, this agreement will then be void 
as of that date. To keep this agreement 
in effect, you must order the quota 
amount per month. ... If for some reason 
you don't maintain the monthly quota,, this 
agreement will end on the 10th day of the 
month tnat the quota wasn't met. ... 


" ... [W]e agree to continue servicing 
individual agents in the territory, if any, 
for a period of 42 days from this date .... 

"During this time, we will establish a # 
credit for you on any orders originating from 
your territory. After 42 days we send all 
orders and inquiries from your territory, 
directly to you for your handling." 

(CX 101 A; CXs 291-298) 


As a Government witness, respondent Elliott Meyer 
disclaimed detailed knowledge concerning respondents' 
franchise operation but testified in enect tha^iw ••<as 
oursuant to the franchise agreement (CX 101 A; Tr. 3o2- 
= )} 29 ^- 99 , 1329-30) . After he indicated that he had 
eeoras to illustrate the franchise operation, counsel 
stipulated as follows: 


" ... [T]he company has records which 
show that they nave at different times 
forwarded the names and addresses of 
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customers and prospective customers 
to franchisees serving the area from 
which the customers and prospective 
customers came, and that the company 
has made payments and given credits 
to franchisees on sales and shipments 
made by respondent to the customers 
in the franchisee’s territory." 

(Tr. 1331; misspellings corrected.) 

The only evidence indicating that franchises were not 
"exclusive" consists of 8 franchise agreements (CXs 291- 
258) purporting to show that in four instances in 1965, 
respondents had allocated the same territory to two dis¬ 
tributors durar.g overlapping periods of times as follows: 


Hartford Count:;, Connecticut, was 
assigned to one distributor on July 28, 

1965 (CX 291) and to another distributor 
on August 30, 1965 (CX 292). 

Morgan County, Indiana, was assigned 
to one distributor on October 19, 1965 
(CX 294) and to another distributor on 
November 3, 19o5 (CX 293) 

Maricopa County, Arizona, was assigned 
to one distributor on July 2o, 1965 (CX 296) 
and to another distributor on September 7, 
1963 (CX 295). 

Volusia and Seminole Counties in 
Florida were assigned to one distributor 
on October 18, 1905 (CX 298)> and 
Seminole County was assigned to another 
distributor on November 12, 1965 (CX 297)• 


After having these agreements identified by respondent 
Elliott Meyer in the course of redirect examination, 

(Tr. 1511-13)} complaint counsel took the position that 
hey "speak for themselves" and elected to ask no questions 
bout them (Tr. 1527). 


These 8 franchise agreements were among approximately 
ICO 4/ such agreements in the investigational file 
(Tr. 1515, 1526-27). They were obtained by a Commission 

A/ The reverse of CXs 291-98 suggests that the Government 
had 115 franchise agreements. Mr. Meyer did not know how 
many franchised distributors respondents had (Tr. 357-98). 
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attorney-examiner in January 1967 (see reverse oi’ dX.> 29-'-- 
293). Respondents objected to their offer in evidence on 
the ground, among others, that they had not been listed 
as exhibits in advance pursuant to the prehearing order 
(Tr. 1513). Complaint counsel explained ..at It was not 
until after the trial began that they realized that these 
8 franchise agreements overlapped as to time period 
(Tr. 1517-13). After argument, respondents' objections 
were overruled, and the documents were received in evider*:e 

(Tr. 1524-25). 

In the course of recross-examination by respor.u- s' 
counsel, Kr. Meyer undertook to explain the ove^lapp-.. 
of dates as to CXs 291-94 and 297-93. His understanding 
was that in each instance the original franchisee had 
advised respondents of his inability or unwillingness to 
continue the franchise (Tr. 1575-76, 15-7--6, 1593-9:; )• 

As to CXs 295 and 296, Mr. Meyer said there was no over¬ 
lapping because CX 296, by its terms, expired if a reorder 
was not received by September 7, 1965*5/ He assumed that 
tnis is what happened, so that the county was awarded to 
another distributor (CX 295) on that date. (Tr. 1586-07, 
1593-94) 

This testimony came in over the objection of complaint 
counsel that it was hearsay (Tr. 1577-35). 6/ The source 
of Mr. Meyer's information was Marvin Cooper who was re- 
sDondents' sales manager during the period in question 
(Tr. 1595-96, 2152-53). Mr. Meyer telephoned ".r. Cooper 
,0 get the information during the luncheon iecess 
(Tr. 1579-80, 1592). Mr. Meyer did not know the basis of 
Mr. Cooper's knowledge, but he testified that a record is 
keot of when franchise agreements expire and that, in 
addition, within a week or two after a franchise is awa.rc.eu, 
the sales department contacts the franchisee (Tr. 1592). 

V Complaint counsel's contention that,_ if no reorder nac 
been received, the agreement would not have expired until 
September 10 (CPF 62; CR3 2) is rejected as contrary to 
the agreement. 

6/ The examiner put counsel for both sid^. '»n notice ohat 
the hearsay nature of Mr. Meyer’ s testimony woul.J have to 
be taken into account in determining its weight (lr. -00 -> 
1585, 1597-99). 
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£^j»;j_ng ci.c colloquy, complaint counsel indicate', 
the Government would be calling Mr. Cooper "but not to 
explain these documents" (Tr. 1584). Respondents' counsel 
stated that if complaint counsel failed to inquire of 
Mr. Cooper about CXs 291-258, he would do so (Tr. 15^4, 
1553-99)• 

Mr. Cooper was later called as a Government witness 
(Tr. 2151-56*), but, unaccountably. neither counsel ques¬ 
tioned him on the subject of the “overlapping" franchise 
agreements. *■ 




The only additional evidence that complaint counsel 
offered to support the franchise allegations was the 
testimony of former employee Donald Meany, 7/ who testified 
to the effect that during his employment by respondents 
(January-November 1970), he had ’'never seen" any credits 
given or any orders or inquiries forwardea to franchused 
distributors. He did acknowledge that before a county 
franchise was awarded, a check was made to determine if 
the county was already franchised. The import of his 
testimony was that a franchise for a county was not offered 
if it had already been allocated to another distributor. 
(Tr. 3575-78) 


The charge that respondents failed to honor their 
franchise agreements is not supported by "reliable, 
probative, and substantial evidence", as required by 
Rule 3.51(b). 


The 8 franchise agreements showing overlapping assign¬ 
ments of territories (CXs 251-293) constitute the only 
evidence in support of the allegation that franchises are 
not exclusive, as represented. However, they do not, by 
any means, constitute conclusive proof that the same 
territory was assigned to two different distributors 
at tne same time. They permit, but they do not compel, 
such an inference. At most, their introduction in evidence 
mi,jot be viewed as having shifted to respondents the 
burden of going forward with the evidence to explain the 
conflicting territorial allocations. But the ourden of 
oroof remained with complaint counsel; and the 4 instances 
of ovarian (not 8 instances, as stated by complaint counsel 
at CRB 2-u; compare CPF 59) do n °4 prove that respondents 
engaged in such a practice, particularly when such an 
inference is contradicted by the testimony of Mr. Meyer 
and Mr. Meany. 


7/Mea footnote 2. supraT p. 
As oreviously noted (supra, 
-that another employee would 
testimony. 


6, and accompanying text. 
p. 8), counsel stipulated 
have substantiated Mr. Meany's 
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Respondents undertook their burden of r -ftS 
with the P evidence by offering the hearsay exp^anatia.o o. 
respondent Elliott Meyer. Coaplaint counsel ai^ae t..a.. 

Mr. Meyer's testimony is unreliaole hearsay wi.^.h should 
not be credited and that respondents' failure to ca*l ^ne 
hearsay source (Marvin Cooper) to testify creates an in¬ 
ference that his testimony would nave been adverse to 
"^spondents. Since Mr. Cooper was called as a Government 
witness but was not examined by either counsel on the 
subject, the adverse inference rule relied on by comp^a.nw 
counsel cuts two ways. With the burden of proo: upon 
complaint counsel, their position is likewise subjec . 
the same adverse inference that they would invoke aga-i. 
respondents. By the same to.cen, tnea.2 1 ^ r - 
original franchisees to testify whetner, in 1 act, they -aw 
abandoned their franchises before they were reassigned 
permits an inference that their testimony would nave oe<.n 
adverse to the Government's contentions. 

Moreover, there is at least a^substantia^ ques>ion 

whether only 4 such overlaps in 19©5» out of J* ilnn* If 
franchise agreements then in effect, constitute proo^o* 
a practice that warrants issuance o* a cease-and-des^t 
order in 1571. 

Finallv, against the stipulation conceding the ^ 
existence of evidence that respondents otherwise com?uea 
with their franchise commitments (supra, , 

Mr. Meyer's testimony to the same effec., .hd test^mo*y ^ 
Donald Meany to the contrary aoes not satiety 
of proof imposed on complaint counsel, x-e.r _ ir^erp^ -a 
*• -• the phrase "at different times contained in m, 

lupuUtSS I".d their speculation as to respondents' non- 
compliance with the franchise terms o2, CnJ 2, a. 

not persuasive. 

The allegations respecting franchises should be 
dismissed for failure of prooi. 

V. REPRESENTATIONS AS TO SARD'IMPS 

As ai 1 ered by the complaint (Paragraph *■’(5) i » 
respondent^have JepresentSd, directly or hy 

distributors of the proauct VX-6 Wiu re b alariy earn 
$l,55d per week, $25,000 per year, and various o...er 

3uaO’u.n oS. 
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For example, in one advertising brochure (CX 2 A-D), 
under the heading: 

"Our r.en made MORE THAN $4,000,000 PROFITS 
and haven't even scratched the surface yeti 

"These aren't Miracle Men - THEY'RE NOT 
EVEN HIGH-POWERED SALESMEN:", 

respondents attributed earnings to named and pictured 
individuals as follows: 

$1554 one week. 


$ 148one day 
$ 231 c. 9 o one v;eek 
$1028 one month 
$500 one week 
$350 one week. 

Other representations included the following: 

"I talk big figures, $10,000, $15,000, 
25,000 a year ... VX -6 is the Aladdin's 
Lamp of Specialty Selling." (CX 4 A) 

"I'm going to show you how to enjoy an 
income of $ 1,000 or more a month... 
without ever risking a penny of your own 


money. 


"Sounds almost too good to be true, 
doesn't it? And yet, thousands of 
men all across the country are doing 
it right nowl Ordinary men, with no 
special education or background. 

Most of them started with no selling 
experience •whatsoever ." (CX 1 A) 

"One Quick Phone Call - At My Expense-- 

And You Can Choose How Much You Want to 

Earn This Year - ( ) $2,000.00 ( ) $ 53000 * 0 ° 

( ) $ 10 , 000.00 ( ) $ 15 , 000.00 ( ) $ 25 , 000 . 00 ." 

(CX 31 A) 
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"The fellows who are making $10, $15* 
even $20 per hour with VX-o aren't 
some kind of Super Salesmen that could 
sell refrigerators to eskimos. They're 
ordinary men, from all walks of life." 

(CX 31 C) 

"You too can MAKE $1,000.00 a month 
with VX-6 ...." ^CX 2 3) 

"IT'S NOT TOO LATE l What do you want to 
make of your life?.. An independent 
business of your own?...An income of 
$15,000 to $50,000 per year?...Part-time 
earnings of $10, $15* $20 per hour? 

Money for a bigger or better home, a 
second car, college for your children, 
retirement for yourself and your wife? ... 

These dreams can be a reality once you 
get on the job as an a’- .horized VX-6 
Distributor!" (CX 36 3) 

"HERE'S HOW TO MAKE $46.00 A DAY - EASY!" 

(CX 46 D) 

"HERE'S HOW TO MAKE $95-00 A DAY - EASY!" 

(CX 43 D) 

These advertising representations have the capacity 
and tendency to lead members of the public believe that 
a substantial number of distributors of VX-6 will regularly 
earn in excess of $12,000 per year, even as much as $30,000 
a year. 

Although the record fails to support the allegation 
(Complaint, Paragraph Six (5)) that no distributor realizes 
the earnings claimed in respondents' advertising, there^is 
basis for a finding that "few ... attain such earnings." 


None of the specific earnings claims was disproved, 
and there was no testimonial or documentary evidence as 


the 
w a s 

vx-6 


actual earnings of any VX-6 distributors. However, 
stipulated that of 12,000 distributors who purchased 
from respondents during the calendar year 1969* not 


S/ 

to 


more than 60 distributors, or 
the total number of distribute 
of $10,000 through the resale 


one-half of one perc:nt oi 
rs, "made nrofits in excess 
of ... VX-6"; that of these 



Sbo 








A 


s ■ t v 


INITIAL DECISION 

60, not more than 20 made profits in excess of $13,000; 
that not more than 5 riade proiios in excess o^ $5, > 

r-i that no distributor made profits in excels of $75,000 

(?r. 172-73). 

Thus, the evidence is to the effect that while it may 
b‘ possible for a distributor to realize earnings Ox the 
r -i-nitude stated in respondents' advertising, the repre- 
on Sit a substantial r.unber.of distributors have 
made and can make the high profits indicated is xaxse, 
misleading, and deceptive. 

For example, whereas respondents have represented 
t* a t by reselling VX-6, "thousands of men all across one 
cour.try" were er.joyir.g "an income of $1,000 or more a 
month", the fact is that not more than oO made proxies ot 

such magnitude in 19^5• 

Respondents' argument (RPP 12) that representations 
o-’ specified earnings for one week or xor one morun do 
not imply annual earnings on such a basis is rejecte , 
a. is the distinction sought to be drawn between par 
x--j.no an d full-time distributors. Respondents seek to 
relate the maximum number of 60 who may have f^ned more_ 
th an i 10 000 a year to an estimated 200 fulx-oxme aioxrx 
tutors rather than to the 12,000 distributors cited m the 
stipulation. (Compare RP? 12 with CRB 4-7• ) 

VI. USE 0? TESTIMONIALS 

The complaint alleges (Paragraph Seven) that: 

"Through use of published testimonials 
respondents represent, directly 
implication, that they are ohe statements 
of persons or organizations currently 
usin- r respondents' product and thao 
respondents have been given permission to 
publish such statements; whereas, in truth 
and in fact, in many instances, sue., 
testimonials are statements by persons or 
organizations who only used tne product in 
the remote past and did not give permission 
for publication." 

In support of these allegations, complaint counsel 
presented evidence respecting 4 testimonials pu ns e 
by Respondents (CXs 4l C, 41 F, 41 J, and 41 P). As 
published, none of the testimonials bore a date. 
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Regards 


JX 41 


± wj one record snows on-.y that t..is 


testimonial was written prior to i960, when the writer lefl 
t*.L. 6*!tpiOy«iG*ig Ox one or^aii-xZawton on wnose xetterhcc.u ne 
v.*ooS• Tne re as no^ evidence o..at respondents nac* seen 
advised by anyone that their use of the testimonial was or 
— ,j a.x any way ^080 oxo**uosu. ^'.^r o_*.n p2o — tr ^} 


As to 
as follows: 


J I't/iUUX**SaiQ V/&£> t oauOiiXClXO O 44 O C XckU4abi46 iT a. ^riUS 


1 • ^ 3y publishing and circulating as late 
x_9o9 00^ uxiiiOtixuiS 1 rOtit wns.cn the dates ci 
origin had been deleted, respondents repre¬ 
sented that the testimonials were recent 
statements of persons contemporaneously using 
•h—o, onao respondenoS were autnorazed to pubxtsu 
them; and that the opinions expressed as to the 
merits of VX-S were the opirions of the writers 
as of the time they were published and circulated. 

2. The testimonials were written from 5 to 
10 years ago—CX 41 7 in 1962; CX 41 J, about 1961 
and CX 4l ? in i960. The originals were dated. 


3* Axohougn none 02 tne testimonaaxasts 
repudiated the truth or accuracy of their state¬ 
ments as of the time they wrote them--in fact, 
the^r affirmed them—they did not use or endorse 
VX-o_ at the time they testified (September 1S70) 
and had not for some time prior thereto. However, 
to inquiries, one had confirmed the 

o 1 


in response 
validity of 
recently in 

requested respondents to discontinue using it 
(CXs 165-160). Respondents err when they contend 


nas testimonaa- numerous times—most 
1963, at the same time that he 


zn<xz oiic' 'wn061*3 


UvJ* 4 Ux.**u^u bO SujSCi*x.tC uO 


opinions expressed in the letters" (R?F 14). 

4. Hone of the testimonialists had authorized 

x esp o..Lx en o s uO PlloIxS.. one oe s o _.monx<xIs , buo cc.c.* 

had given his testimonial to a VX-5 distributor. 
Two of them had specifically or tacitly authorized 
the distributor to use the testimonial to promote 
the sale of VX-6. The third testimoniaiist 
f?. J. Mprtellite) understood that his letter 


(CX 4l J) was 


out tne 


as 


mply for the distributor's flies, 
onao one ieooer Wc*s acaresseo. .0 
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National Dynamics, and Mr. Mortellite agreeu 
~c'r ° t a reasonably prudent business man u 
assuae that respondents had the right to use 
it for advertising purposes. 

r jm , p V r 0 of the testimonialists had notified 
respondents of their objections to continued 
use of their testimonials— T>. A. Downey m l^oo, 

Mr. Mortellite in i 960 or 19°9- Both were 
satisfied by respondents' assurances ohao o.ieir 
testimonials would be deleted in tne next pubi - 
cation of the testimonial booklet. They unaerstooa 
that existing copies would continue oc^be a-e . 

The third testimonialist (Wiley to. Hunger) haa 
made no request that respondents stop using his 
letter. 

6 . Respondents had a policy ana practice 
of obtaining a "Consent and Release Ir °m 
testimonialistsj but in some instances, 
accepted the assurances of distributors ^na^ 
testimonialists had authorized publication ox 
their letters. 

Record references (in addition to Tr. 52d-^9; CXo hi C, 
7 ? t ird C v s lob-loo) are as follows: Downey 446-67, 
Mortellite 501-22; Hunter 488-501; Meyer 12o(W9; RX 9> 

The evidence warrants conclusory findings as follows: 

1. Respondents published and circulated 
on a nationwiae basis testimonial letters 
without the authorization of the writers. 

The fact that two testimonialists autnori_ed 
VX-6 distributors known to their, to use oheir 
letters in making sales did not conSo £t u ^ 
authorization to responaents to use 4 he letters 
in the manner they did. It is no aefense for 
respondents to say that they agreed to withdraw 
the testimonials as soon as they learned o. the 
writers' objections. Respondents have no 
to impose on individuals who have no- authorize 
them to publish their letters the Durden Ox 
protesting such publication. 

2. Respondents' use in advertising of 
undated testimonial letters written in -re 
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remoto past 9/ created the impression, 
contrary to fact, that they were recent 
■ statements of persons contemporaneously 
using VX-6 and that the statements rep¬ 
resented the contemporaneous opinions 
of the authors. The fact that until a 
year or two before the hearings, 
respondents had had no notice that ti;e 
testimonialists no longer used VX-o and 
no longer endorsed it is no defense. 

Again, respondents have no right to im¬ 
pose the burden of such notice on 
testinonialists--particulariy those who, 
as here, have not authorised respondents 
to publish their testimonials in the 
first place. It is respondents' duty to 
ensure that the testimonials they publish 
reflect facts and opinions existent at 
the time of publication and circulation. 

Research reveals relatively few Commission cases on 
the issues here presented respecting stimonials. Tnc 
cases and authorities cited by complaint counsel support 
tne legal principles upon which these findings and the 
aoplicabie order are based: Tri-State Printers, Inc., 

53 F.T.C. 1019, 1029, 1037 (19o7); Bureau of Engraving , 
Inc., 39 F.T.C. 192, 198-99 (19^); Cigarette Advertising 
Guides , 2 CCH Trade Reg. Rep. ^789 + (195d)• 

The examiner is issuing ar. order (par. 3 , infra ) 

that is different both from paragraph 9 of the tentative 
order appended to the complaint and from paragraph 9 of 
the revised order proposed by complaint counsel (CP? 92; 

C3 41). The tentative order appended to the complaint 
reads as follows: 

"9. Using, publishing or referring to any 
testimonial or endorsement which is 
not of current origination and its use 
expressly authorized in writing." 

The revised order proposed by complaint counsel roads 
as follows: 


Respondents concede that "tne -.e..t.Lmor. i.uls Tn issue 
were written "in the remote past" (RPF 14). 
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Using, publishing, or referring to 
any .testimonial or endorsement unless 
such testimonial or endorsement is 
genuine in ail respects, dated, and 
represents the current opinion of the 
author, and unless its use is expressly 
authorized in writing. ,f 


Complaint counsel state that their revised order is 
designed "to ma>e it fairer for respondents and at the 
ame time to add to the protection of the public." They 
urther explain: 


"Respondents can be restricted to using only 
recently executed testimonials. However, as 
long as the testimonials are dated, and still 
reflect the current opinion of the authors, 
there is no overpowering reason to require 
respondents to have new testimonial letters 
executed every few years. So the order has 
been changed to eliminate the requirement 
that testimonials be of current origination. 
In addition, since the record indicates that 
all of respondents' testimonials are not 
genuine, a requirement of authenticity has 
been added to this provision of the order." 
(CB 41) 


It seems to the examiner that both forms of order are 
'.necessarily restrictive--one in requiring that testimoni 
"of current origination" and the other in requiring tha 
■■0.7 be dated. The point is that at the time a testimonia 
; published and circulated, it should reflect the facts 
.er. existent respecting the testimonialist 1 s use of the 
'oduct and his opinion thereof. If the testimonial does 
;is, it is immaterial when the testimonialist purchased 
■e product or wrote the testimonial. 


The order being issued by the examiner, in addition 
to requiring express authorization, would simply require, 
in effect, that "respondents have good reason to believe 
that the person or organization named" in a testimonial 
"subscribes to the facts and opinions therein contained" 
at the time of publication and circulation. Because trie 
facts in this case do not show any flagrant dereliction 
on the part of respondents, this less onerous and more 
practicable order seems preferable to the other versions. 
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The standard of ’’good reason to believe" is adopted 1 r0;Tl 
zhe Cigarette Guides , supra . 


The proposed order of complaint counsel poses an 
additional problem in requiring that testimonials be 
"senuine" . There is no question that ^esuimonialo 
should be genuine, but complaint counsel have cited no 
basis for such a specific requirement here. Their state¬ 
ment that nos ail of respondents' testimonials are genuine 
(C3 hi) is wholly undocumented, and the examiner is a mare 
of no evidence proving the lack of genuineness of any 
respondents' testimonials (compare CRB 9). In any ever.., 
no such issue was presented by the pleaaings. 


VII. REPRESENTATIONS AS Tb TESTING 


The corns la in t contains several allegations respec 
the testing of VX-6 (Paragraph Five (6)-(7) and.Paragraph 
Six (6)-(7))• 


First, respondents are charged with having represented, 
directly or by implication, that 'Laboratories and c<j. -a^... 
users have approved and fully tested the product as or 
performance", whereas— 


(1) "laboratories and certain users have 
not approved and have not fully tested the produc 


(2) "Some of the laboratories were either 
non-existent or had not authorized the use Ox 


a seal of approval." 


(3) "Testing of the product had not been 
accomplished or was incomplete and named u^ers 
had not approved and tested said produce. 


Second, a closely related charge is to the effect that 
respondents have represented, contrary to fact, thau: 


"Each of the use or performance representations 
made by respondents for the product has seen sui'-^ 
stantiated by respondents through competent sc.len-iiic 
tests or by authenticated, controlled and dury recorder 
user tests or both." 


The complaint does not specifically allege that ..re 
affirmative representations of testing constituted repre¬ 
sentations that the tests referred to were competent 
scientific tests" or "authenticated, controller, ana 
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duly recorder user tesos' . 
relating to the testing and 
Six ( 6 )) does not deal with 
This standard appears to be 
c..e inolied representations 


char^,— u. 0 . 
approval of VX -6 (Paragraph 
this standard for testing, 
applied only with respect to 
of testing allegedly arising 


from the making of performance claims. As the case 
developed, there emerged the novel theory that merely by 
claiming that VX -6 would perform in stated ways, respond¬ 
ents impliedly represented, contrary to fact, that each 
performance claim had been substantiated through competent 
scientific tests or by proper user tests. 


Despite this apparent dichotomy, the issue posed is 
the same, whether the representations of testing were made 
directly or by implication. The question is whether trie 
tests advertised by respondents were competent scientific 
tests or authenticated, controlled and duly recorded user 
tests. Nevertheless, these two aspects of the case 
initially require separate consideration. It is necessary 
to consider first the nature of the affirmative representa¬ 
tions respecting tests, as well as the facts respecting 
certain of the preliminary challenges to these representations. 


It is beyond dispute that respondents represented 
aat VX-6 not only had been "tested", but that it had been 
tested and approved". By the depiction of laboratory 
eals and otherwise, the basic representation was that 
X -6 had been tested and approved by laboratories. For 

XcUTip -i-0 — — 


The cartons in which VX-6 is sold bear the words 
iesred" and "Approved", accompanied by laboratory seals. 

,;e cartons formerly used contained the seals of Underwriters 
aooratories, 10 / American Testing Laboratories, and Public 
cv ice Testing Laboratories (CX 155) • The carton used 
ince 1965 or i 960 (CX 218) has substituted the seal of 
acional Testing Laboratories for that of Public Service 
esting Laboratories. (Tr. 374 A-G; see Tr. 334, 337-38, 
723-25.) A depiction of the carton, showing the words 
rested" and "Approved", as well as the seals, appears in 
AS 24- D, 33 3, 36 A-3, 37 B, 39 D, and 62 P. 


j/ Coimpiaint counsel made no claim tnat respondents ~ 
isused the seal of Underwriters Laboratories (Tr. 4398). 
he Underwriters seal bears the words "Classified as to 
ire Hazard Only". 
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In addition, the words "Tested and Approved 1 ', 
usually accompanied by laboratory seals, appear in 
numerous advertisements (CXs 6 A, 49 D, pO D, 57-60, 73> 
75, 115) • One advertisement specifically states: ''Tested 
and Approved by Independent Laboratories" (CX 32 D), and 
there are various other references to laboratory testing, 
seals, and reports (C 's 31 Dj 113 j ill) . 

Respondents also disseminated a simulated certificate 
bearing the words "Certificate, of Approval to VX-6 by 
independent Testing Laboratories" and the imprints of the 
seals of Underwriters Laboratories, American Testing 
Laboratories, and National Testing Laboratories (CX I 
They represented further that: 

" ... [Mjany leading national testing 
laboratories have tested and approved 
VX-6." (CX 1 3) 

"VX-6 has undergone the most strenuous 
tests and came through with flying 
colors." (CX 31 c ) 

Respondents reproduced the test report of National 
Testing Laboratories (CX 39 3-C), with a covvr page 
(CX 39 A) that proclaimed in large type: 

"INDEPENDENT LABORATORY 
TESTS VX-6 BATTERY ADDITIVE ..." 

Under the seal of National Testing Laboratories. the ’-over 
also contains the following text: 

"This Test PROVES and CERTIFIES 

that VX-6 BATTERY ADDITIVE ..." 

"Restores Active Life to *'Dead Batteries'! 

"Breaks Down Sulphation Corrosion--The Primary 
Cause of Battery Failure! 

"Improves the Electrical Storage Capacity 
of a Battery! 

"Allow' a Battery to Perform S tisfactorily 
am 30° Below 

Freezing Temperatures--As Well As Under 
Extreme Heat 
Conditions of l68°i 
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"Gives Recuperative and Self-Recharging Aoil^tyl 


II 

• • • 


and Extends the Life 

of a Battery 


"-^Mechanically sound batteries tnat have ^ |( 

failed due to excessive sulpnation depOoioo. 

The test report of Public Service Testing Laboratories 
(CX 221 A-D) was also used in advertising, with the worcs 
: fested" and "Approved" on the cover page, together *^^n 
the Laboratories' seal. 


The only 
be CX 9 A, in 


reference to so-called user tests 
which respondents advertised that 


appears to 
one railroad 


had 


sed VX-b" 


. hat 


successfully tested and 
another "tested VX-6 for 
use in its truck and car batteries, 
diesel batteries. In CX 221 l, 

ROAD 


or 3 years ana 
4 years" and "approved" its 
well as in railroad 


:h. 


as 
proauct 


was 


^ II 
<^.o 


<rv ! 


«;c. 


Adc? 


represented 

TESTED" in 10,000 cars, trucks, boats, tractors, 
tior.ally, respondents circulated testimonial 


letters ^CX 


unally, 
41 A-P) 


Just as there can be no dispute about respondents^ 
representations, so it is also beyond dispute that VX-o 
had been laboratory-tested—by at least 6 commercial testing 
laboratories--and that it was also subjected to testing in 
a municipal government facility (CXs 39 B-C, 40, 221 B-C, 

22o A-W, 227 A-B, 229 A-J, 231 A-3, 232 A-E, 301 A-B, 302 
A-D; see also RX 24). 


Leaving for later consiaeration the question of 
whether these tests meet established standards of scientific 
competency, vie turn now to various other issues posed by 
tns complaint on the subject of testing. 


First, the evidence supports the allegation that 
laboratories have not "approved" VX-^ In general, the 
test reports tend to support various advertising claims 
made for VX-6, but the record is clear that no laboratory 
either approved the product or the advertising claims ior 
it as such. (See RPF 16; Tr. 4405-08.) 


877 
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Second. the record fails to substantiate t '“ 3 a L-ogau-A,.. 
that neither "certain users" nor Wea users" hau approvcu 
- rti rested" VX-6. Despite a proposed finding oO oh .o 
?CPF 64)! complaint counsel have not cited any evidence co 

support It.. in response to respondents p*ca tea. all-- 


rations oe scrxcAeii ^ -- 

cite the railroad advertisement (CX 9 A, sunra, p. P^s 

a reference to "strenuous tests in CX o- C (.v 21—> -’f' 

and make the undocumented assertion that tnese r ^P r ^ n ^" 
tions ... are false" (CRB 11 ). They cite no prooi, and ohe 

examiner is aware Oi ..o..e. 

Third, the record fails to yield a definitive ar.o .er 
to the question whether VX-6 had been fully tested -- - 
pva « to the question of what the tern means, u is *«».-* 

?o say tha? it was not "fully tested" by any si^ie labora¬ 
tory; there were suggestions for supplemental and mo.- 
extensive tests. But respondents can ma.ee a peroua.^va 
c'1e?hlc the combination of laboratory tests and user tests 
Justifies a representation that VX-6 has been fully -s.eu. 
Moreover there is no evidence that respondent- cC-Ud^ly -o 
c 1 •> imed; * the record fails to establish any standard a . 

"fully tested" product; and the proposed orders do not dw. 

with the subject. 

Fourth, despite the allegation in the complaint and 
co.r.olaint counsel's corresponding proposed finoing -nut 
"Some of the laboratories were ... non-ex-.-tent (C* /} 

th!fwas stricken as an issue when complaint counsel 
co-v-eded that they were not charging that the laooiaw.-e- 
- dVX-6 were fictitious but only that one of the 
laboratories (Botco Laboratories) had gone out o: business 
(Tr. 187-97, 252-53)- 

■pi-fth the record fails to contain "reliable, probative, 
and substantial evidence" (Rule 3.51(b)) to support the 

tising^without^authorization. The only instance cited by 

complaint counsel relates to the seal of JPublic service 


rasnondents did not have suen auuwxn«>.^.. " 

Di Ma??ino first stated that his laboratory had ^ 

. lu 3 ,, eo of . 1t «. , e . 1 or its test report (Ca 221 

- U ^°in Z !dvertising (Tr. 1605-06, 1.612-13), he acknowledged 
on"cross-examination that the laboratory iiu-noiisea 

respondents to use the report and the seal for limit 
ervart'sine purposes (Tr. 1732 -^ 0 , xcio o ( , -w . - . > 

'(Compare CPF 84-85 with RPP 15-16.) In any event, th- 


S7S 










*K] cl ► •, ct cf 


50a 


INITIAL DECISION 


r-.-co ra indic e fc o s 
•.'.'os discoutir.ued 
OX 21c; see Tr. 


that the use of the 
several years ago. 
33h, 337-38, 3?h A-G 


Public Service so 
(Cor.-.pare CX 153 w 
1613 - 10 , 1723-25 


- U 
o *4 


Sixth, the evidence fails to support the allegation 
tnat "testing of zhe product had not been accomplished 
or was incomplete". The question whether testing was 
"incomplete" is similar to the question whether VX-6 was 
"fully tested" ( surra ). 

With the allegations of Paragraph Six (6) disposed 
of, the ne>rt question is whether respondents, by represent¬ 
ing that VX-6 had been "tested", thereby further represented 
(1) that the tests were "competent scientific tests" or 
"authenticated, controlled and duly recorded user tests" 
and (2) that such tests substantiated each of the "use or 
performance representations" for VX-6 (Complaint, Paragraph 
Five (7) and Paragraph Six (7))* 


As to representations concerning laboratory tests, it 
is altogether reasonable to infer that the public, or a 
substantial segment thereof, would expect such tests to be 
competent scientific tests. The examiner so finds. 


Similarly, a representation that a product has been 
ested has the capacity and tendency to lead the public 
o believe that such tests substantiate the use or par- 
ormance claims made for the product, particularly where 
he product has been advertised as "tested and approved", 
his was virtually conceded by respondents’ counsel 
Tr. 25^-55). 


A repres. vtion that a product has been tested and 
approved in actual use is in a different category. 

Coipldint counsel have not shown that respondents' adver¬ 
tised tnat their performance claims were substantiated by 
'outneaticated, controlxed and duxy recorded u^sr tests. 
Respondents did publish user testimonials CX hi A-P; they 
referred to "road tests" (CX 221 D); and they advertised 
that railroads had tested and approved VX-6 (CX 9 A, supra , 
p. 33 ). In fact, the railroad advertisement is the only 
representation of a so-called user test included among the 
36 challenged representations listed by complaint counsel 
(CPF 22-30; see No. 23 at CPF 26). 

There is no evidence of any public understanding that 
user tests meet the specifications contained in the 
complaint. As a matter of fact, the Government’s expert 
marketing witness, called to testify regarding user tests, 
acknowledged that there were no established standards for 


873 
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such tests, although he expressed his opinion of what 
criteria should be used in assessing their validity 
(Goodman 3337-91, 3337-60). 


Moreover, it is significant tna^ nc s-*ch Soa.mai'u 
was applied either by the examiner or by the Commission 
in the case of Pioneer.' Ihc ., 52 F.T.C. 1551 (1956). 

In that case, in which charges of false and misleading 
advertising of the battery additive AD-X2 were disnissec. 
for failure of proof, the hearing examiner relied on user 
testimony to resolve a conflict 
The examiner commented: 


in the scientific evident 


"From a scientific viewpoint there are 
of course valid objections to this user 
testimony. The most serious is that 
X’-ually controls were not maintained, 

't is, untreated batteries maintained 
a- ng with the treated, so that any 
differences in the behavior of the two 
groups could be observed. A further 
objection is that usually adequate records 
were not maintained. But after recognising 
the validity of these objections and mis¬ 
counting the testimony accordingly, there 
still remains a very substantial body of 
reliable and probative evidence attesting 
the merit of the product. And such 
evidence would appear to be particularly 
significant and helpful in the present 
case, in view of the conflict in the 
scientific evidence." (52 F.T.C., at 1366; 
see 1369-70) 

Thus, although respondents represented that 1 .-o mad 
been successfully tested in use, they did not represent 
that their advertising claims were substantiated by 
authenticated, controlled and duly recorded user tests. 


3 efore considering the validity of the tests tha^ 
respondents rely on as substantiating both their tes^i-.g 
claims and their performance claims, it is necessary to 
consider a further issue raised by Paragraph F.ve J/; 
°ara-ranh Six (7) of the complaint—that is, whether, 
the absence of affirmative claims that VX-o nos^been .es-ea, 
the dissemination of performance claims necessarily ^.piic., 
that such claims have been substantiated by valid laboratory 
tests or by valid user tests. 
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Because of the plethora of specific affirmative 
is that VX-o had been tested ( supra , pp. 31-33)it 
Ly seems necessary to reach this issue of implied 
ts of testing. Nevertheless, with evident "reason 


once 


near 


rac t 


;lieve that respondents had made affirmative claims 
sting, the Commission injected this admittedly new 
pt as an issue in the case. Although this is not 
ly apparen from the text of the complaint, the 
sions of paragraph 8 of the tentative order appended 
e complaint make it abundantly clear that the theory 
e case is that even in the absence of any specific or 
ly jr.plled representations of testing, it is an unfair 
ice tc advertise performance claims for a product 
s the advertiser has. substantiated them by tests 
ng a specified standard. This was recognized by 
el and by the examiner from the outset of the pro¬ 
ng, although respondents objected to retaining such 
sue in the case both on legal grounds and on pragmatic 
ds (Tr. 84-87, 202-23, 225-28, 253-79). 


Both parties have now extensively briefed and argued 
he issue, and it should be resolved. 


In considering whether performance claims necessarily 
reply t'hat they have been substantiated by proper tests, 
e begin with the fact that the record is wholly devoid 
f evidence that any member of the public so interprets 
he performance representations made by respondents 
oncerning VX-6. 


according to comp' tint counsel, such evidence is 
nnecessary. They contend that the implied representation 
f testing is an inference that the examiner and the 
o;.mission may draw from the reading of the advertising 
lains. In their brief, complaint counsel contend that 
performance claims, by c'neir very nature, create an 
r.plocation that tests were performed to substantiate them, 
his implication of testing, they argue, is the "logical 


interpretation to be given to performance r .aims 


(C3 1) 


Complaint counsel concede that to infer such a repre¬ 
sentation from the making of performance claims is a new 
theory that is without precedent, except that such 
allegations have been made in 3 other cases 11/ now in 


. firestone Tire 1 Rubber Co ., Docket No. 881b; 

Pfizer. Inc., Docket No. 8819 (dismissed by Hearing 
examiner Bennett April 16, 1971); E. I. du Pont de Nemours 
1 Co. (Notice of intention to issue complaint). File No. 
702 3285- 


ssi 


1 


/ 
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_ at e rpret ation of perf o„ 
incorporating an implied claim of tee ring. 


Tiie argument that the examiner and the Cor.mi.aion 


may now so interpret performance claims without any 
evidence of such public understanding is not persuasive 
nine Cornerssi.cn nhs been dealing with advertising claims 
for more than a half-century, hut until it issued the 
complaint in this case, it had never taxes such a oooit 


c 


oompramt counsel urge tnat tse Gommr..s_on has 
expertise in determining the meaning of ...avertis n.s 

the inferences to be drawn therefrom" and that, th ’o'.'o 
"the Commission's interpretation of the performance cla 
in tnis case must oe given tne utmost c nsruorus-or <c 
Tnose principles are applicable to the Commission sitti 


. . 

3x 


m its adjuaxcauxve capacxry, 
is not an adjudicative act 


the issuance of 


co: 


>- 

n- 

•‘■o 

Slu.. 


The theor 


of implies 


representatrons of testin 


rerely an allegation; 


Commission had "reason to believe" that performance 
involved implied representations o: 
however, the examiner must adjudicate 


cla 

a L> ftl Cj 
6 QU.6StX0*'I* 


u. aio 

c a, 


The adjudicative determination here made is a nar: 
one—that the record in this case does not 


•ow 


permit an 


inference that performance claims per se involve as: 
implied representation of substantiation by testing. 
This detarmination has been made with full awareness 
that consume’’ 1 ' testimony as to the meanir .t of advertise- 


.s not ordinoj 


"My 


required—; 


j o i / . -k. o i ». 


:'3W 


its own inferences from its examination of the 


ACIVT’ T 


-ertisement. 12/ But decisions to this effect are 
suoject to ximita-ions bsoec. on P-^i.-t—exes 

of fairness so well-recognized that no elaborate citat 


-on 


of authority is required: The inference drawn must be 
one that is reasonably implied; it may not be arbitrary. 


12/ yire.sk Indjyh.es v. FTC , 273 F.2d 337, 3^2 (7th Cir.) 


cert, denied, 364 Md. 835 ((T9 60); 

M75 (9tn Cir. 1959), cert, denied , 362 li 
■;harles of th e Ritz DisV. C ore , v. ■■ fC , 

; fd Cir. Zenit's A • ,o:n . v. jf 

(7ch Cir. 1944). 




C, 2'/?. F. 2d 40 

S. 92U (1960); 

143 F.2c. 6/6, uoO 


143 F.2d 29, 


b - 


13/ 


Leach v. Carlile, 253 u.o. 


153, 140 (1922); 1M -hi 


.. FTC, 150 F.2d lOo, 103 (5th Cir. 1945); A.?.’•■/ / 
:.’TC7T49 F.2a 424, 426 (2d Cir. 1945). 


io-er 


r. : 


o. 


8b 









54a 


INITIAL DECISION 


On this record, tae examiner considers ci;e inference 
' ‘ io / would cj unreasonable and its adoption 

arbitrary ana unw a manned. 14/ The record, in silont a.; 


nature o: 


relation that led the Commission 


ltS - stafi \ to Relieve, after 50 years, shat the publir 
9 " a ojostanxial segment thereof—now infers that merely 


. , . , ^ -—— uuci u uuj a. ... 

cv r.c.cmg periormanca claims for a product, an advertiser 
- *111^ ,jS » ar3 f J za 'r P^bxuc “bat; be bos "competent scientific 
ovo,o |( or ^ aucnenticateu, controlled and duly recorded user 
tests to oack up such performance representations. 

. n\-en complam; course. seem unsure of the validity of 
“ 4, 'ir pOoioion. sot omy do they point out other infer .ncos 
^ho puomc may draw irom a performance c.ain, 'out they 
simply argue that it is "not unrealistic to assume" an 
inherence of testing (CB 1-3)- Moreover, the exact appli- 
p- u *°n Ox tads new theory is left in some doubt by their 
or^ei. The .irsn 17 pages of the brief are devoted to an 
argument that "the puolic aoes infer from the making of 
p• *>.io>.wipnce claims uti, calid tests were run to substantiate 
x.ae claims" ^>>3 17)- Nevertheless, in proposing revision of 
paragraph B o: the tentative order appended to the complaint, 
compioxnt counsel seem to nave receded in large measure from 
xra theory they espoused in the first 17 pages of the brief. 


xox m-p;. moreover, the exact appli- 

.uion of^ this new theory is left in some doubt by their 
me.. The .irsn 17 pages ox' the brief are devoted to an 


^ ^ -» “*■ b O 2Li Os. a l.U k 'j 1 Cl o O 

.n proposing revision, oi’ 


.a theory u ney espoused m the first 17 pages of the brie; 
ragraph 8 ox tne tentative order appended to the comolaii 
uld prohibit respondents from: 

"Representing, directly or by implication, 
that any product has various uses or per¬ 
formance characteristics or will accomplish 
certain results ’unless each said use, per¬ 
formance or accomplishment claim has been 
fully and completely substantiated through 
... l proper, 1 tests." 


Compare the General Motors case, 66 F.T.C. 267, 272 
C~fo4) (consent oraerj, where an other against representations, 
direct or implied, 

"that any product has been tested, either 
alone or in comparison with other products, 
and that such test proves or supports a 
claim as to the performance of such product, 
unless such representations clearly and 
accurately reflect the test results and 
unless the tests themselves are so devised 
and conducted as to constitute a creditable 
basis for any such representation", 

contained a proviso that: "This paragraph shall not prohibit 
any advertisement which does not reasonably imply that a.tost 
has been made." 



o 
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o.-plaint cournse 1 


1 •.*» *r* 


c — a or.. 


direct o. 


° — O v .L U X. O li U f OU d.U i O X*XCl 






^ p * 3 -jc*x ox'rtirixic o ex. aims bo vg boor' 


ub- 


IfOoi/o UUX03o 


St/cilx'X.Lc u Gu. 07 ... TJX'O'DGT* 1 

, V v ^ W» ^ VJ u*xx.o 

s . a f b U3 f „• °: Performance claim ha a be> .. so 

SLlOwi JciXloi.3^Gd . . • . 


COu. v .JC'x ip 


if ti c 5 1 2^'' i " i0rl of thi ~ proposed modi lie a u-or.., complaint 

--*• r>oy oiin : ■nr.-por- n ~ j-i, - x-- 


T)ciX' 


oo mile conolaiat— 


ude tentative oraer appended 


apnea; 


to a 


y. • s;i ’ T'n & ■*- **> . . ■*- o | 
ci 0 -^— u ** J u cd -^_ 


T 1 


-—iO or px*rfox'm— 

arLGc -' claims imply that substantiating tests 
v/?re ran. __i'h-s is an. unnecessarily broad, 
ar p positj-y incorrect, assumption. T e 
order should prohibit false c" ~-i - • n -» •- 
JjS? rather than unsubstantiated performance 
Jlrlc - uiwhouc the implication of 
woiu_an u—.owiw j uanw i a teu or^ ar * ac*^ o 1 a~~- 
is perfectly permissible. " (CB h-'-a/j 


-uere is no explanation of the manner 
0l specific claims of testing, it 
"is-w.^r a performance representation also 




~»xiy og do oox'ixxriu.dw*. 
npliedly 


- - - i- — — -^ w ^ uiou jo.itju*. / 

.?pie^jnus unatr vj has been substantia ted by testin 

v-ompiaint counsel's proposed modification of the order 
••-aes r.isCQ clear. However, that the issue here is an 

-: n ;i a ; y . ?y e 55 * ior ‘- th ~ r there ars implied representa- 
nesting. In this setting, we do not reach tne 
.-ir.^«u question o: wnet.ner, in the absence of express 
or mp.mert representations of testing, the mere uissomina- 
tior. of performance claims nevertheless constitutes an * 
-onaoie unfair practice if those claims are not 
s^Ootanoiated by proper tests, regardless of the truth 
c'i_. ~ 0i - such claims. This was an issue in the 
——. v ~ c ^° e J supra , out it is not an issue that is 
presented on this record. Accordingly, this initial 
decision does not deal with it. 

Gr.^ uhe ^evidentiary question, the examiner finds the 
-- .bc..e..ts Oi. complaint counsel unpersuasive and the cases 
eieai in their brief_essentially Inapposite. The inferences 
drawn in the cases cited _.re clearly distinguishable. 


i > /: 

>Olx 
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, -,r exam? > Che i r« too m the '*9,, 

r. :.c. 16 175 ■ , . i • j 1 c . 181 ? f-- • 53 v tn 195 ) 

was "unmistakal Le". Si ..arly, the ini src • s 0 1 ‘yi.-- 3 

, n from "the use ol a lsoorstor,'/ soul end one uoo^. uou^> - 
keeping soai 15 / and irom the representation that products 
• rtifiec. and approv 'd by a science institute _o/ are 
in a dii’*e.rent category iron the inference contended 
fox* The arguments rounded on cases involving conmercxa. 

wsnuncios, express and implied (CB 14-4.6;, do not re^Ox*e 

[j ' u.S • 

Comoioint counsel here seek to extend a principle 
.grounded, obiter die tun , by Commissioner 61 man in tree 

i , rce 3o1 liClrcimer ) ;as 63 F • T • C. 12o , 1294—9.7 (19 o3)i 
. ppy~F. 2d 75± "CVcn Cir. 1954). He there stated: 

"... One who affirmatively auvem—see a 
product to be sale, in a context in which 
the prospective user's dealtn or safety. 
nay be adversely affected if the claim is 
false, implicitly represents that he has 
a reasonsale end substan -iax foundation 

ILZ± X QO u x Oil* xxx-JiC^ 1x0 O-Ltixi..* 

it should he noted, first, tnat this dictum is limited 

c lucts rola i 1 ;alth ana s - y» 9 oc . :J -- ■ ■ * 

rtant, the only infer nee that ;he Comma, s 3 on r would 
o.rav: from a representation of safety is the further repre¬ 
sentation that the advertiser ''has a reasonsoxe and. oUu-^ 

.• 1 foundation in fact for making the c aim iop r.^.o., 

at iff95)—not that valid tests were conducwju. 

In any event, although legal precedents_provide some 
uideiines, the question presented is essentially one 
he" . fhe difficulty is that the record contains no 
.."on which this examiner can base a finding that, without _ 
r.'v ^xcress or* clearly implied claims of testing, tne public 
reads into respondents' performance_claims a representation 
tu...t such claims have been substantiated oy valm tests. 

Complaint counsel argue tha it "cannot be imerreu 
that the interpretation of advertising advances^ here is 
invalid merely because it came 53 yoars after tne tirst 
advertising case had been decided by tne Commission (, 

15/ Tooval Corn ., 54 F.T.C. 1862 (1958) (consent order). 

15 / Nationwide Industries , Docket No. C-1356 (July 9, 1963) 
"(consent order;. 


8o5 


J 


' i 


- / / 
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.i. [ j *.Ua wU 

• * ■* r ». v •% 

U. .X l ' i * *■<' 


+ oxcwiiner has ara ;:i no sunn iiLor^;^, 

Ju-‘, '*3 logical aw—-perhaps more so than--tne 

- • at■ -' • ■ • uy 

discovered illtorprotation of tiuvortisiug uemar.. > .. 
ovici nfciary basis bsyondl the ft - . oh O; of counsel. It 
is altogether possible that public unaorstandir. ' oi j,cc- 
•■'orr.anc'i claims nay embrace an. implied repre:;o:i^ aoa o, 
slag, but th 2 fact that the xlstence ci su i 1 ^lic 
ur.dorssending has escaped the expertise o: the ^orniss-Lo.. 
for 53 years must be considered ~n assessing course*. s 

ar 7 -UT.en.t that their theory of implied testing repre-^ .. 

sensations "should be accepted because it is correct" (.Us y. 

Finally, th? argument that the adoption oituis t:. > 

would Simplify the Commission;s enforcement burden ntl — 
if consumeriac. is . - >ri il. h o: P 1 

basis for resolving such an importan: question. 

\.Jq revert now to the question of what t. :a respondents ’ 
advertised claims of testing were bas-.d on, a.her whnen v/o 
shi.ll consider whether such tests were valiu ana wneohor 
they substantiated respondents' performance cxoim*. 

The labors cox’/ test reports tnu^ rospon.'. •!- 
involved the following laooratories: 


i j'.i 


American Testing Laboratories, mac. v.CX ol , 

Lotco Laboratories (CX 2-o .~--V; see also *d f 21-c.-ry, 
Electrical Testing Laboratories,^ Inc. by 

as interpreted and summarized oy lnci 
Testing Laboratories 1/7/ (CX 227 A), 

National Testing Laboratories 
232 A-E, 301 A-3, >02 A-x»;, 


by 

Industrial 


227 

A), 


Inc. 

(CXs 39 3- 

■c, 

iries 

X 

0 

• 

0 

a 

221 

231 

A-3). 



A-C), ana _ f -, 2 -, * cn 

Stillwell L. Gladding, Inc. ^oh 2^x ^ 

Respondents also relied on a tost report entitled /'Lew 
York Department of Sanitation Teat Program (CX .223 A-w o~ 
a renort by Edward K. Halter of a test conducted a. t..- 
n., SP in Torrence, California (oa a 3 7 A-w- 
r'.^rts are Sot laboratory _ they are tor, ^ ^ 

vof resorts oi user tc~>o^. •-* j 7 

on. tl-s° reports may be largely disregarded for 
decisional purposes, the examiner, m tno xnoero.t ox 


17/ The testimony o* Wilson f°,q'f/. t 0 ..1 - r - 0 , is 

—•'.corning other work of industrial leabUifi kbo.Oworit- 
;0 cited by respondents as constituting scien^m 0 
for their 'advertising claims. 
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•J L'l r '.ii • j Cj / 


•j t t. 


•r r* — *. V , * 

hD (i O 0 >ji * 


l . I 0 Sw4 .>-1 -k. C 0 * * oO o k k v * jl. <i 00 IT c I u 0 J uo 0 4 . 

X iiv? cha I longed rtu. vyr’cioiw-) "‘dax.r.'ia, jC'joOcndciifcs k'.iii \j 


^ -f- L- _ 

W O J A o ~ ~ ~ — V.UWJ 

respondents reier to those lootoro os reports of user tes 


..or'- -wiian cu uocuseuts ato 8 otm c .; to the efficacy of VX— 6 . 


o *. . *uij. oeo u o • ;ie u^or. 

included the followin;*: 

wJ 


reporting satisfactory Monies 


Operators or a trucking fleet in Albany, New York 
pleasing results' with VX— 6 ; better starting power anu 
•'®■*■ battery 4 . 3 j.j.urs virtually eliminated 


V - 1 Y 41 B). 


ngineer f 


-inunated. start 
wAe product 1 s c 


or a television network, Birmingham, Aissama - 
ting problems with old battery; "convinced of 
apabilities" (CX 41 C; see p. 26 , supra ). 1 


PI a: 


Lt nanagea 
— VX-c 


a construction company, Lublin, 


6 restored power to a "dead" battery (CX 41 D). 


.Padio station program director, Rocky lorn, North 
rolina — VX-5 "improved the efficiency" of a battery used 


7 


*■* L»kC 0 -iG ^ uxi.soleu u uor no be*o ny x&x.j_u,j?e (CX ^ri. Id) , 


i/ 


Mechanic for fleet of ice cream delivery trucks, 
Cincinnati, Ohio — battery performance improved (CX 41 G). 


Hngineer^ of taxicab fleet (location not shown) — 
battery troubles "reduced to an unbelievable minimum" (CX 41 I) 


Operator o: school buses and tour buses, Piatteville, 
v/i scons in -- VX -6 installed in fleet of 21 buses; "very 
pleased with the performance of VX- 6 "; recommends its use 


' 4] K). 


Funeral home, Port Pierce, Florida — VX -6 used in all 


oiling stock for 5 - 1/2 years and found to be "entirely 

_j. _j_ll / /v*r !,-• ° 


satisfactory". (CX 41 L). 


a at rmittec 


The Government's expert witnesses concluded 
report was descriptive of a competent scientific test (Tr. 2465 
66 , 405 - 1 , 4191 - 95 ;. Other record references to CX 229 A-J are 
as follows: Meyer 1215 ; Donnelly 2050 - 71 , Flynn 2071 - 84 ; 

Murphy 4806 - 15 , 4340 - 56 , 4362 - 67 ; Hamer 2550 - 2405 , 2462 - 68 , 
.-. 605 - 2749 ; see also Tr. 2667 - 58 , 2664 - 87 . Testimony regarding 
OX 255 A-B is found at Tr. 696 - 708 , 750 - 51 , 857-53 (Halter), 
^ 050-96 (Hamer). See CPF 64 - 68 , 79 ; R?p 22 . 
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Neon sign company, Fail River, Massachusetts -- "pleascc. 
,-ith ... performance" of VX-6 in delivery trucks (CX hi .»). 

Construction company, Eunice, Louisiana — VX-5 installed 


m tructcs, cars, ana' 
thing it claims to be 


I- heavy equipment; VX-6 found "t 
ae" (CX hi X;. 


o oe every- 


Piant engineer, concrete products company, College Park, 
Georgia — VX-6 installed in truck fleet 3na other equipment 
with satisfactory results (CX hi 0). 


Distributor for bottling company, London, Ontario, 

Canada — VX-6 installed in fleet of delivery trucks and ir 
iift trucks; experience satisfactory; "amazing"results 

/ ^ V 1 A A \ 

'L'jdjm 

Food wholesaler, Lufkin, Texas — results with VX-5 in 
"fleet of trucks and cars ... amazingly good"; battery 
expense zero for 15 months after installation of VX-6 (CX 23h,. 

Kotor freight transportation company, Reafield, South 


Kotor freight transportation company, Reafield, South 
Dakota — well satisfied w h VX-5 installed in all trucks; 
^^ j000 1 1 es with no baotery cosu m^u-nuena*iCe ^oX 2pp ^ • 


Equipment supervisor, construction company, Providence, 

Rhode Island — unserviceable battery restored to use by 

use of VX-6 (CX 257). , 

Used car dealer, Minneapolis, Minnesota — power rebtor^u 
to "dead" battery by use of VX-6 (CX 2-^1). 

Great Northern Railroad Company, St. Paul, Minnesota 
use of VX-6 "very satisiactory" (CX 2h2 A-G). 

Taxi service, Tro;/ - , New York — VX-6 usea in ^ax-cab 
fleet and funeral limousine; 65,000 to 75,000 miles witnout 
battery failure (CX 2h3). 

Bottling company, Tyler, Texas — no battery troup^e in 
truck fleet or in fork lifts since installation Ox VX-o v.OX ou j. 

Transportation supervisor, utility company, Indianapolis, 
Ir.aiana — "tests so far bear out the facts that this ^acn.vc 
does what is claimed for it — extend oattery lix.e, 3- 0 
catteries back" (CX 252). 

Fuel oil company, Clearwater, Florida— VX-6 tested on 
automotive and heavy equipment batteries with "very satisiuc -Ox.y 
results" (CX 259). 


888 
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T rauspo i'~ v : i on d : p, 
company, Delaware, Omo 
cracks Tor 5 years wbth 


- - *. t, dio I ■} s a i o ..'rales c n a 

— VX-6 used in the batteries 
complete satisfaction (CX 250 



12 


coal and duel oil company, Scranton, Pennsylvania — VX-6 
^ Of 3 yeSfSj uafuexy lne doubled (uX ^ol). 


Maine Central Railroad Company, Portland, Maine — battery 
treated with VX-6 in September 1958 still in service at the 
ena of April I960; performance satisfactory (CX 265 A-B). 

Construction company. Middletown, Connecticut — VX-6 
used with success (CX 266). 


President of bait corporation, East Dublin, Georgia — 

"dead" battery restored to service through use of VX-6 (CX 267). 

. Petty, ^racing driver — VX-6 used to his satisfaction 
vCX 269 A-B). This was a paid testimonial (Meyer 1237). 

aror. and fence company, Savannah, Georgia — discarded 
battery restored to service through use of VX-6 (CX 271). 

Welding and equipment company, Sutter, California — 

"punk" battery restored to service with the use of VX-6 (CX 273). 

_Boats and boating column in Clearwater Sun, Clearwater, 
Florida — VX-6 restored to service a 2-year sold battery 
that would not hold a charge (CX 274-). 

Funeral home, Tulsa, Oklahoma — trouble-free battery 
service following the use of VX-6 (CX 275). 


Taxicab company, Sacramento, California — VX-6 used 
satisfactorily in 11 batteries (CX 276). 

Used car dealer, Sacramento, California — 100% satisfied 
with VX-6 after use in entire used car inventory (CX 278). 


House furnishing company. Mason City, Iowa — batteries 
"rejuvenated" by VX-6 (CX 279;- 

District storekeeper, Great Northern Railway, Superior, 
Wisconsin — Large batteries "rejuvenated" with VX-6 (RX 5). 

Reports regarding satisfactory tests or usage of VX-6 
were also presented from a variety of government agencies, 
federal, state, and local. Among "hem were the following: 
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Director of maintenance .or sonooi _ o;.- /5,) ’ 

Grandview, Missouri — "very we.fl satisfled with ^»X5 
(CX 41 K). 

Chief Petty Officer, U. S. Naval Air Station, Hemp, -a, 
Tennessee (CXs 222,’225 A-C). The writer later became a 
distributor of VX-6 (Meyer 416). 

Fleet Captain, Karine Laboratory, University of Miami 
(CX 224). 

Supply Chief, U. S. Marine Corps Recruiting Staton. 

New York City (CX 225). 

Department of Sanitary Engineering, District of Col.nbia 
(CX 230;. 

Mayor, City of Greenfield, Indiana (CX 236). 

City Manager, Gailipolis, Ohio (CX 244). 

Commissioners of Roads and Revenues of i.aurens County, 
Georgia (CX 247). 

District Tire and Battery Clerk, Greenfield Highway 
District, Greenfield, Indiana (CX 251). 

Fore Chief, North Wiloraham, Massachusetts (CX 256/. 

Supervisor of Transportation, Buncombe County Puolic 
Schools*, Asheville, North Carolina (CX 257). 

Assistant Superintendent of Maintenance, Baltimore 
City Fire Department, Baltimore, Maryland (CX 263;* 

Sheriff, Bridgeport, Connecticut (RX 19 A). 

The record also contains reports of tests and satisiacuory 
results in use from various persons connected with national 
Dynamics. For example, in February 1966, Orrin White reported 
on the satisfactory use of VX-6 by the Maine Central Railroad 
and its subsidiary, the Portland Terminal Company ^oXo u4 y a- a, 
246 A-B). 

Similarly, Ed Griffin reported successful tests or use 
of VX-6 by International Harvester Company, Maine Central 
Railroad, Nevada Northern Railway, Great Northern Railroad.^ 
Tidewater Oil Company, United Parcel Service, and uni^e^ i-^-t 
Company (CX 280 A-3). 
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i: v;ire! i'i. Halter, 1';/ who was a 
also a consultant Tor respondents, at 


factory results obtained with. VX-6 in 
use (CX hi A, CX 262; CX 235 A-3; Tr. 


VX-6 distributor and 
tested to the satis- 


teats and in actua 
685-633; RXs 1, 3). 


A distributor in Lynchburg, Virginia, reported on his 
personal experience with the product, as well as a test made 
on a police car (CX 254 A-3). 

Another basis for respondents' "user test" defense is a 
stipulation reading as follows: 

. [Fjron 1953 to the present National 
Dynaru.cs Corporation and its distributors 
have received orders from and shipped battery 
additive VX5, often in significant quantities, 
to various industrial users and various federal, 
state, and municipal governmental agencies, 
departments and installations. 

"Respondents were informed by their dis¬ 
tributors that these orders, and in many cases 
reorders, were placed only after an evaluation 
was made by, for and/or with the purchaser of 
the performance of the product in relation to 
certain of the claims made for the product. 

"Respondents do not have personal knowledge 
or data as to the details or procedures involved 
in such evaluations, but were informed by their 
distributors merely that tnese customers would 
not order or reorder unless they were satisfied 
that the product was useful or performed as 
claimed." (Tr. 647) 


The stipulation includes "a list of industrial users and 
governmental agencies illustrative of the industrial^users and 
governmental agencies ... referred to." (Tr. 647-55) 


19/ The examiner rejects complaint counsel's attack on 
Tir. Halter's credibility (CPF 79-81) as unwarranted. On the 
basis of the record and Hr. Halter's demeanor as a witness, the 
examiner finds no reason to doubt Hr. Halter's honesty and 
sincerity. Complaint counsel's doubts appear to be based on a 
misinterpretation of Hr. Halter's testimony (compare Tr. 720 
with Tr. 727-29). The confusion evident in the latter part of 
his testimony is attributable to the fatigue of a 66-year-old 
man at the end of a long day on the stand. In the opinion of ^ 
the examiner, the witness's difficulty in articulating scientific 
concepts (Tr. 786) does not impugn his standing as a "practical 
expert". 
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Preliminary to a consideration of the validity of the 
laboratory tests, it should be observed that the record 
<i_cablishes that, except for 3otco Laboratories, which went 
out of business in 19 o 2 , upon the death of its owner, the 
laboratories listed are well-established independent testing 
laboratories. For example, Stillwell & Gladding has been in 
existence for more than 100 years (Maltese 2039); Public 
Service Testing Laboratories has been in business for 25 years 
(Di Martino loOl); and Electrical Testing Laboratories was 
specifically recognized by one of the Government's expert 
witnesses as a reputaole laboratory that might have done 
some work on behalf of the National Bureau of Standard' 

(Hamer 2833-34, 4037-38). Industrial Testing Laborato. s 
has been in business since 1876 , although it acquired r. 
management in 1958 (Rogers 1846, 1858 ). National Testir. c , 
Laboratories was organized in 1955 (Konstandt 1939)• The 
record is silent as to American Laboratories. 

In the case of 3otco Laboratories, complaint counsel 
not only contend that its test (CX 22 o A~VJ) was neither 
scientific nor competent, but they also refer to an "uncanny 
correlation" between certain data and language in this report 
and that of the New York Sanitation Department test report 
(CX 229 A-J), which, together with other circumstances, leads 
them to find a "cloud of suspicion" that the Botco test was, 
in whole r in part, less than original work" (CPF 72-74). 
However, there is no evidence that the Botco Laboratories 
was other than a reputable laboratory. As a matter of fact, 
an official of the National Better Business Bureau gave at 
least tacit consent to respondents' selection of 3otco 
Laboratories to conduct a test of VX -6 and re or~ its findings 
to the National Better Business Bureau. The Bureau 'did not 
approve" Botco or pass Judgment on its competency, but its 
vice-president had no reason to believe that Botco was other 
than a reputable laboratory. (Miller 2088 - 89 , 2095-96, 2123) 


By their own admission, complaint counsel did no more 
than to create "suspicion" regarding 3otco. This is even 
less probative than respondents' suggestion that Yale 
University and a prominent chemistry professor were associ¬ 
ated with the Botco test (Meyer 556-5^, 1312-13* 1529-30; 
Murphy 48l5-l8, 4330-32). 


The examiner also rejects as unfounded complaint counsel' 
contentions (1) that Mr. Botwick h 1 little or no experience 
in the field of electro-chemistry and, specifically, in leaa- 
acid storage batteries (OFF 69 ) nnd (2) that his recommenda¬ 
tion ; for further testing (CX 22o W) demonstrate that the 
prouuct "had not been fully tested" in the areas covered by 
his report (CPF 70; see Hamer 2493). The proposal was that 


s 
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"he laboratory 11 investigate octer -at 
in CX 226 A-V and‘furnish " au :icional~ 
(CX 22o W; emphasis adaea). 


3 ... not cove 


information ar.d ua-a 


The testa relied on by respondents wen 
appraised by two Government experts on the 
battery: Dr. Walter J. Hamer, formerly chie 
Chemistry Section of the National Bureau of 
a consultant for the Bureau, and Dr. Joseph 
of the Electro-Chemistry Branch, Chemistry 
Research Laboratory. Dr. Hamer testified i; 
the testimony of Dr. White was stipulated.^ 
tior.s of Dr. Hamer are found at Tr. 2236-86 
A-G (see also Tr. 2327). Dr. White's quail 
set forth at Tr. 4189-91. 


c reviewed and 
lead-acid storage 
f of the Electro- 
Standards, now 
C. White, Director 
Division, Naval 
n person, while 
The qualifica- 
and in CX 303 
.fications are 


There is no question of their expertise on the subject 
of the lead-acid storage battery. Dr. Hamer was involved 
in the testing of 20 or 30 battery additives some 20 years 
a an. including an additive involved in the case of Pioneer: 


battery additives (Tr. 4190). 


supervised 


All that complaint counsel have established through 
such expert testimony is that the reports of the laboratory 
tests and other tests relied on by respondents are "not 


descriptive of competent scientific tests" (Hamer 2350 
et seq., passim; White 4191). 


This was the nei of Dr. Hamer's testimony, although 
it was considerably qualified by cross-examination in 
some instances. 20/ The weight of his testimony is also 
materially lessened by a demonstrated bias against battery 
aaditives such as VX-6. It is apparent that he harbors a 
deep-seated and sincere belief—not just a healthy sCj.or.ui- 
fic skepticism—that such products are worthless (see infra j 
Before dealing with Dr. Hamer's testimony in more detail, 
the basis of Dr. White's opinion should be set forth. His 
stipulated testimony is that respondents' laboratory reports 


'are noc, singly or in the aggregate, 
descriptive of competent scientific 
tests in that, although there are 


20/ bee, for example, Tr. 2?ol-00, 3154, 


S19U-32CL. 
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indications that some of the scicr.oi^ic 
principles and procedures required by 
the scientific community were followed 
to sore degree in some of these tests, 
none of these tests as describe^* by 
the test reports and testimony adequately 
and sufficiently conform to these scientific 
principles and procedures." (Tr. 4191) 

It would unduly and unnecessarily extend this ^ir.-tin¬ 
decision to include a documented analysis of all o: -he 
tests involved and the thousand : of pages of testimony 
devoted to them--even if time had permitted. Accord . -j, 
the examiner will briefly summarize the salien- 


Each of the laboratory representatives who testii 
vouched for the scientific validity of hi- laboratory s 
test, although in some instances they noted limita^-ons 
on the generalizations that nignt proper f te craw.., 
while Dr. Kamer was usually skeptical. Thus— 

The president of Public Service Testing Luborator-eo 
testified that the test described in CX 221 3-C was con- 
aucted in accordance with sound scientific procedures, tut 
that the test involving a single battery, had not oeen 
"extensive enough" to permit generalization (Di .-.artino 
1603-06, 1646-1700, 1781). 

After detailing the deficiencies he found in CX 22^ 

B-C, Dr. Hamer said that the report does not constitute 
a description of a competent ana scientix-c test Ur. 
3763-72). However, he noted that all he had x ..e 
report and that he had not had access to the xaooratory 
notebooks or other test data (Tr. 3779-80, 380o-09). r»e 
also concedea that as to both this test report ana ^he 
national Testing reports, the difference between his ~ 

00inion and the observations and conclusions m .he repo.-- _ 
represented an honest difference of opinion between scic..t^> — 
(Tr. 3798-3300, 3810-11). 

A series of tests conducted by National Testing 
Laboratories (CXs 39 3-0, 232 A-r., 301 A--n, a..L. 3 , „ 

involving the use of 20 batteries, was designer oO_ upua.e 
the findings of the Public Se- cc report (CX 22-LA-., 
sutra). The president and tech*- ca- dire^cr o* ..ctox0..al 
Testing described the tests as 'a limited samp ing o. 
performance tests that the additive can uo. ra. 
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characterized the reports' ccucxusi 
said they confirmed the findings of 
test. (?Constandt 1955-56, 1973-99, 


ns as "accurate" and 


tne Public Service 
2004-07, 2015) 


Although initially. Dr. Hamer was severely critical 
of the National tests, describing most of the performance 
oests as essentially meaningless and concluding that the 
reports were not descriptive of competent scientific tests, 
he nevertheless found acceptable, with some qualifications, 
many of the conclusions favorable to VX-6 (Tr. 3071-3204, 
3712 - 61 ). 


The Stillwell fie Gladding test (CX 231 A-B) was 
conducted at the request of Industrial Testing Laboratories. 
Described as "preliminary in nature", is essentially in¬ 
volved a single battery. While the test results were 
favorable to VX-6, only limited generalizations .of "prob¬ 
ability" may be drawn. (Maltese 2025-30, 2033) • The 

report was reviewed by Industrial Testing Laboratories, 
which found it adequate but "far from conclusive" 

(Bogers 1853, 1873-79, 1916-17) 

After a detailed critique, in which he cited the lack 
of controls in the test. Dr. Hamer said he did not consider 
that CX 231 A-B reflected a competent scientific test 
(Tr. 3976-5989). 

As to the American Testing Laboratories report (CX 40), 
Dr. Hamer said that even hough it appeared to meet his 
criteria for a scientific test, the report was "filled 
with fallacies" and was not descrintive of a competent 
scientific test (Tr. 3817-3972). There was no other 
testimony about this test] the laboratory director who 
signed the report died in 1969 (Tr. 252-53)* 

Concerning the Electrical Testing Laboratories report 
(CX 227 B), Dr. Hamer found it to be a competent scientific 
test that demonstrated that VX-o reduced the corrosion or 
lead in a sulphuric acid solution containing silver nitrate. 
He took the position, however, that the test had no relevance 
to a lead-acid storage battery because the test solution 
contained silver nitrate. (Tr. 4010-40^95 see Rogers 1853- 
54, 1S70-72, 1927-28.) 
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The Botco Laboratories report (CX 226 A-W) involved 
he most extensive tests, utilizing 80 batteries -- 60 new 
atteries and 20 used batteries (CX 22o F). Its conclusions 
end to support respondents' claims regarding the effective¬ 
ness of VX-6. 

As previously noted, the author of the report is dead, 
and there is virtually no definitive background information 
about Mr. Botwick 21/ or his laboratory. The record does 
establish that respondents paid at least £3,000 for the 
test (Meyer 4819-29; RXs 32-34); that the test protocol was 
established in consultation with the National Better bu.ir.es. 
Bureau (Miller 2096-2117; RXs 21-23; Meyer 13708-1402, 15 lj 
Murphy 48l6); and that respondents had the Botco report 
reviewed by two other laboratories, both of which % in effect 
aot)roved it (RX 24 22/; Meyer 1533-35; Rogers I 05 S-. i, 1919- 
1*921, 1930). 

Regarding the Botco report (CX 22o A-W), Dr. Hamer was 
asked on direct examination whether the report was descrip¬ 
tive of a competent and scientific test. He first answered 
that it was not a competent scientific test "mainly because 
there are no data included in the report." When the variance 
between question and answer 23 / was called to his attention, 
he stated that the report was not a good description of a 
competent scientific test. (Tr. 2494-95; see also "r. 250c- 
2507.) 

Dr. Hamer conceded that it was possible that even though 
the report may not be des criptive of a competent scientific 
test, the test itself may nevertheless have been such a tos , 
but he said that there was nothing in the report to indicate 
that to him. His basic objection was the lack of da^a^to 
suooort its conclusions. (Tr. 2495-96; see Tr. 2^37-93 j 

2752 - 2761 , 2817 - 28 , 2858 - 63 .) 

On cross-examination. Dr. Hamer did characterize the 
Botco test as a scientific test but stated that the report 
v;as not scientific because it did not contain enough 

21/ ’ilr." Murphy - thought Mr. Botwick had a Ph.D. degree""" 

(Tr. 4815-16). 

22/ Dr. Earner scoffed at this laboratory report. It did 

not change his adverse opinion (Tr. 251p-l°)- 

23/ See Tr. 2465-66. 
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specific data. He described the Botco report as a summary 
of tests and test conclusions but not a report of the 
'test results" ^Tr. 2761, 2766). He then acknowledged 


The fact that a report is not scientific 
does not necessarily mean that the test 
reported on was not scientific (Tr. 2.7o7- 
68). V 

The fact that the data was not tabulated 
in the report does not mean that it did not 
exist (Tr. 2761-62). There might be data 
that he had not seen (Tr. 2828 ). 

It is impossible for a scientist to pass 
judgment on the validity of a test without 
having access to the evidence on which the 
conclusions are based (Tr. 2762 - 63 ; see 
Miller 2089-93, 2116-17, 2135-48). 

Tnere was not enough data in the Botco 
report for him to evaluate the conclusions 
drawn or to make an informed judgment as 
to their scientific validity (Tr. 2817-18, 

2828 ). 

The record indicates that there were backup data 
sheets for the Botco report (Miller 2089-93, 2116-17, 2135-48). 


Nevertheless, Dr. Hamer later repeated his earlier 
statement that the Botco test was not a scientific test. 

His reason this time was that "some of the conclusions are 
not in keeping with scientific facts" (Tr. 2774-76). 

This basis for his opinion bears scrutiny. It involves 
the bias mentioned supra . Throughout Dr. Hamer's testimony, 
particularly that relating to the Botco report, it is evident 
that some of his conclusions are predicated on opinions that 
he acknowledged are contrary to other reputable authority. 

For example 


1. Dr. Hamer does not consider that sulphation 
is a major cause of battery failure despite such 
a finding in the Pioneers case, supra, 52 F.T.C., 
at 1352-53 (Tr. 3102-03," 3180 - 87 , 3718, 3992-93). 


3S7 


• y 










INITIAL DECISION 


Examiner Pack reported 15 years ago in 
Pioneers : 

"While Dr. Walter J. Hamer,, Chief of the 
Electro-chemistry Section of the National 
Bureau of Standards, expressed the opinion 
(not without support from other witnesses) 
that relatively few buttery fa.lures are 
due to sulfation, this view is opposed to 
the great weight of the evidence. It is 
impossible upon the present record to fix 
percentages as to the various causes of 
battery failure, but it appears certain 
that sulfation, if not the major cause, 
is at least one of the major causes." 

2. Two other basic preconceptions 
that persist throughout Dr. Hamer's testi¬ 
mony are (1 ]_ that a Iphate solution 
such as VX-6 (see formula, CX 309 0, M) 
could not dissolve or reduce "pernicious 
sulphation" and (2) that it would lessen 
the conductivity of the sulphuric acid 
solution that constitutes the electrolyte 
in the battery. Dr. Hamer initially 
referred to these opinions as scientific 
laws or rules. On cross-examination, 
however, he grudgingly acknowledged that 
there was respectable scientific opinion 
to the contrary. (Tr. 2432-85, 2773-77, 
2798-2800, 2803-09, 2812-16, 3061-70; 

see Rogers 1849-51; l86l-o2, 1901-16; 
also Pioneers, Inc ., supra , 52 F.T.C., 
at 1353, 1350-01.) 

3. Dr. Hamer's doubts about the 
efficacy of -- or even the need for -- 
a battery additive such as VX-6 appears 
to be based in significant part on his 
opinion that pernicious sulphation can 
be eliminated in a, mechanically sound 
battery by simply subjec J in^ the battery 
to a charge (Tr. 28p2-53, 2891, 3713, 
3996-98). He conceded, however, that 
there were "reliable" opinions to the 
contrary (Tr. 2891-95, 3052-59, 3994-93)• 
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The weight of Dr. Hater's testimony is also lessened 
the fact that he misread or misinterpreted certain test 


oy 


27o9-7^, 2319-21) and insisted on giving a strained. 


data (1 

tortuous interpretation to some of the conclusions. For 
example. Dr. Harter interpreted Observation No. 12 in the 
do too report 24/ as r.eanir.g that VX-6 prevented the forma¬ 
tion of lead sulphate -- a process necessary to battery 
operation, although he ultimately admitted it could be read 
to refer to the formation of "pernicious sulphation" (Tr. 
2483-81, 2778-81, 2787-2031, 2878-91). 


pa/ Ooservation 12 reads as follows: 

"In those cells treated with VX-6, both in the new 
batteries and in the mechanically sound sulphated 
batteries, the conversion of the desirable soft, spongy, 
porous mass of material of the grid surface of the 
negative plate into a harder, brittle, less porous-- 
that is, sulphated condition, is inhibited. Accordingly, 
we can conclude that this inhibition will add to the 
useable life of a battery." (CX 226 U) 
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.or 

the r.arjier in which 


<J llvX ‘Jx'cju 0,/ +J1? m Zl O iHc,' A. Ij UtOO-x f . wiO-* 

01 tne manner xn waxen he reviewed and evaluated the teat 
reports and his evasive answers to question about his w-e 
or"nonuse of textbooks or other authorities (It. 2810, 7695- 
2908, 3155, 5191, 


3753-80, 3306-03). 


Finally, with perhaps two exceptions, he concede^ tnat 


■oceaures aescra 

f* 


oea 


n tne tr^st r e p o r u ^ 
ec 


ao 


on zheir face, tne pa 

aopeared to meet his definition of a scientxrx 
''one which is conducted with objectivity under ccntro. 
conditions with the purpose of determining the truth or 
falsity of a hypothesis, or to determine the properties or 
characteristics of an object, a system or a process" (Tr. 

23-8). In some cases, he was critical of. the controls, or th 
lack thereof. He said all the test data should be recorded 
but did not specify that if crust be in the report itself, 
although this is preferable (Tr. 23^7-50, 2606). 


Despite the doubts engendered by certain aspects 
r. Hauer's testimony, when his testimony is consider 

. • « I ■» . , 1 T\ . T m . _ f . . . „ — - N -i-t- _ r "X ' 


u 

conjunction with tha 
that at least some o 

descriptive of competent scientific tes 


s of 

___ _ ___ u red in 

of Dr. White (supra), it may be found 
respondents' test reports are not 

__ _ ' ‘ Even without 

expert testimony, one would tend to want more than is 
offered by the reports of American (CX 60), Public Service 
(CX 221 B-C), and Stillwell & Gladding (CX 231 A-B). But 
respondents did not limit themselves to these tests but went 
o^ to more elaborate tests, such as 3otco (CX 225 A-W) and 
national (CXs 39 B-C, 232 A-E, 301 1 ~ ™ J ‘ * 

basis of the whole record, the exai 

-i • , . « _j 


ner cannot reject these 


retorts as nondescriptive of scientific tests. They are^nor 


without flaws, but the reservations xn 


V* 


,e evaluations of 
inning sought by 


bo eh expert witnesses do not permit 
complaint counsel. 

Nor can the examiner so lxghtly dismiss the n^ectrxca^ 
Testing report (OX 227 A-B) as "irrelevant", as Dr. Hamer 
would do. 
for VX-6. 


Within limitations, it has a bearing on the claims 


In any event, as Dr. Hamer noted, to find that test 
r-Torts are not descriptive of competent sciencilxc tes^s 
is'not equivalent to finding that the tests reported were 
not competent scientific tests. Dr. Hamer's criticism oi 
most of the reports—particularly Botco—was primarily oas'.'. 
on the fact that the reports themselves did not conuaxn 
sufficient detailed data to permit him to properly evaluate 


300 










72a 


INITIAL DECISION 


tu observations and 
stacc, however, that 
laboratory notebooks 
incomplete data in h 


conclusions repor 
juwil u3u3 CliU not 
or other records, 
ieir possession, t 


■ted. He could not 
originally exist in 
— v. h admit t cd iy 
he experts could not 



an unequivocal declaration that 
not competent scientific tests. 


un 0 06 Soo Viiens e-k.ve s 


Moreover, even if test data preferably should be found 
within, the tour corners of a test report, there is an obvious 
difference between a report prepared for a businessman and one 
intended for presentation to the scientific community. 


One further point worth noting is that Dr. Hamer 
acknowledged that some of lu.s exceptions to the reports 
represented honest differences of opinion between scientists 
C-.g. , Cr. 5798-3300, 3810-11; see Tr. 396, 3h05-08, 1-161-77). 

.sc summary, then, respondents had a basis for advertising 
that VX-S had been laboratory-tested. 
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Row, as to the user tests, counsel stipulated that 
both Dr. Haner and Dr. White would testify to the offoct 
neither the so-called user tests in evidence nor any 

a: 


Q _ __ __ ^ — w 

tears described by Mr. Kaiser or by Mr. Rogers are, singly 
or in the aggregate,' descriptive of competent scientific 
tests since, as described in the test reports and testimony, 
they were not conducted in accordance with the scientific 
principles and procedures required by the scientific 
C 0 -«.muy, ^.nciud^ng ^ne xacJ that adequate controls were 
absent in each test 25/ (Dr. 4099-1-100, 4192-93). 


Recognising that the terns "conpetent scientific test" 
and "authenticated, controlled and duly recorded user test" 
are not synonymous, neither expert witness express;' any 
opinion as to wnetner tnese alleged tests constitute vai. 
or competent user tests. 


Finally, the stipulated testimony of 


an of the laboratory and 
- 55 -ssate, do not constitute a 


expei; 


O — O 


taken in the 


(Tr. 4100, 4193). 


user tests, 
competent scientific tesi 


Despite this stipulated testimony, as well as the 
mor.y of Dr. Valter Goodman (Tr. 3502-3409), the examine 
that although the so-called user tests were not "contro 
"duly recorded" user tests, nor "competent scientific" 
as those terms are used in the complaint, they constitu 
reasonable basis f_r respondents to advertise that VX-6 
been subjected to user tests or tested in actual use. 
question was raised as to their authenticity. 


testi- 
r fine 


tests, 
ted a 



or 


Finally, then, there remains the question wh ther the 
laboratory tests and the user tests, separately 0 ^ collectively, 
substantiate the performance claims that respondents mane for 
VX-6. 

The expert witnesses took the position, in effect, that 
assuming the validity of all the test reports and the correct¬ 
ness of their conclusions, the tests substantiated all of the 
10 performance claims specifically challenged by the complaint, 
with perhaps one exception. As quoted in the complaint (p. 4) 
these are to the effect that VX-6 

"(1) breaks up hardened, dense crystalized 
sulphate, converts it into ACTIVATED material 
for greater charging current, (2) insulates 
lead grids so the„ are not readily corroded 

27 Both stipulations noted that CX 23& is not descriptive of 
a competent scientific test because, although controls are 
present, the test procedures are not described and no conclusions 
in regard to the efficacy of VX-S are reached. 
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by damaging acid, (3) reduces shedding from 
plates, (4) cuts down internal heat, (5) makes 
separators last longer, (6) gives an uninter¬ 
rupted flow of steady current, (7) reduces 
oxidation, (5) puts a stop to warping and 
buckling of plates, (9) eliminates under¬ 
charging in normal battery use, (10) reduces 
evaporation or 'water loss' and thus does 
away with frequent checking while on the road." 

Dr. White listed as ’unsupported by the test reports only 
auration-of-effect representations, such as 

"1. Ends battery troubles forever . 

"2. Assures like-new operation of batteries 
for the life of the car. 


"3. Makes new batteries trouble-free for 
3 years or more . 

"4. Gives years and years of dependable 
battery service. 


"5- Reserve power is endless . 

"6. Makes a battery last a lifetime . 

"7- Every man you sell will have a life¬ 
time battery. 


"8. VX-6 prevents sulfation from forming 
for the life cf the cor ." (Tr. 4191-92; emphasis 
in original) 


Dr. Hamer's list of claims that he considered unsupported 
by th 3 test reports was essentially similar, except that he 
also initially questioned the ninth claim listed in the 
complaint—that VX-6 "eliminates undercharging in normal 
battery use"—as well as two other claims that are in the 
nature of "puffing". 

Regarding the claim of eliminating undercharging, Dr. Hamer 
said after further questioning, that accepting all the tests 
at face value, respondents would be justified in claiming that 
undercharging in normal use is helped. Cross-examination also 
yielded concessions as to the test support for some other 
claims (Tr. 4103-48) 
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On ohe basis of this testimony, as well as the 
examiner's own consideration of the "duration claims 
in the light of the test reports, the finding must be 
that such claims have not been substantiated. 26/ 


As to other advert! ..ng clainio, 2 ( / particular j-j, 
those specifically listea in the complaint, the examiner 
cannot find as a fact that all such claims have been 
substantiated by competent scientific tests or by valid 
user tests. However, in view of the laooratory test 
reports cn VX-6, the scores of letters from users attesting 
to the satisfactory performance of the product, and the 
purchases and reourchases of the product by industna-, 
commercial, and governmental customers in the circum.sr nee., 
described, the examiner f-^nds that respondents had a 
reasonable basis for their performance claims. It 
cannot be found that they made advertising repres. .cations 
in reckless disregard of their truth or falsity, v 


finding will be 
that follow. 


further discussed ir. the conclusions 


SUMMARY ait, analysis 

Before stating the legal conclusions ba~ed on the 
foregoing findings, some commentary is appropriate on 
the major issue presented by this recora--the question of 
whether respondents' performance claims for VX-o are sub¬ 
stantiated by competent scientific tests or valid user tes^s 
or both. The examiner has essentially found that although, 
all the test reports in evidence, with all their deficiencies, 
tend to substantiate respondents' principal performance claims 
for VX-6, the record does not permit a finding that they, 
in fact, do so. nevertheless, in the examiner’s opinion, 
respondents' data provided a reasonable and substantial 
foundation in fact for the performance claims ( Universe Co ., 
suora, 63 F.T.C., at 1295)* 


lo/ Butseetheconclusions, inira , 


27/ In their reply brief, complaint counsel make a belated 
ana wholly undocumented assertion that other representations- 
including some listed in the comp. 




either by Dr. Hamer 
any of respondents' 
is rejected. 


or 
tests 


questioned 


but not 

by Dr. White--"are not supported by 
" (CRB 17-18). This contention 
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The examiner recognises that ordinarily the intent or 
the good faith of the advertiser is not a controlling factor 
in determining whether an order should issue against adver¬ 
tising representations that have been proved to be false. 26/ 

In this case, however, the claims of testing are literallj 
true. The product was tested, and the results tended to show i 
efficacy. 

t 

Even without the expert testimony, it is apparent that, 
standing alone, some of the tests are properly subject to 
scientific criticism. As noted, however, there is no evidence 
thas the laboratories were other than reputable. There has 
seen no showing that the tests were "phony" or that respondent, 
contracted for and accepted them other than in good faith. 
Having paid to have the produce tested by such laboratories 
and navir.g accepted the laboratory tests in good faith, 
respondents had a reasonable basis for advertising that VX-6 
haa been subjected to tests. 

This would be a different case if, in fact, the perfor¬ 
mance representations had been proved to be false. In that 
circumstance, the existence of test reports tending to uphold 
the performance representations would not bar an order against 
claims proved to be false. 

Ironically, Dr. Kamer testified that a valid scientific 
test of the efficacy of VX-6 might be made within 6 months 
o' a year, using no more than six batteries (Tr. 2293-2302, 
2801-09, 4031-32) . The conflicting claims of counsel as to 
the cost of such a test do not appear to be grounded in any 
evidence of record. 

Finally, regarding the so-called "duration" claims -- 
clearly not substantiated -- the examiner is of the opinion 
that this record doss not warrant an order forbidding claims 
of testing because of such failure of substantiation. Those 
claims -- although dubious on their face -- are hardly of 
such a nature that the public would believe they had been 
•substantiated by laboratory tests. They are in the nature 
of "puffing" but might nevertheless be subject to a prohibi¬ 
tory* order had their validity been attacked directly. 

2 ti/ Hut see Parents hagazlns Enterprises, Inc ., Docket i\o. 

C-I133 (Consent Order, Oct. 25, 19°°)- 
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The examiner cannot wholly accept respond ats' argumeni 
that such representations are outside the scope of the 
complaint, but their argument does raise a qijiiio.i whether 
they constitute representations "similar''' enough to the 
tecnnical performance claims specifically listed in the 
o.r.piaint (top of page 4) to warrant an order singling 
ham out for indirect prohibition. 
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CONCLUSIONS 

1. The Federal Trade Comission has jurisdiction 
of the*subject natter of this proceeding and of the 
respondents. 

2. The complaint herein states a cause of action, 
and this proceeding is in the puolic interest. 

3. The record establishes the allegations cn 
Pa^aarraph One of the complaint to the effect that responds..- 
Slliftt Meyer is and has been the president of the corporate 
respondent and that, both as an officer and “ ®n inaimua., 
he has formulated, directed, and controlled the acos ana^ 
practices of the corporate respondent. The fact tha- 
personal participation in the acts challenged by compla^.. 
nay have been minimal is not controlling; suen participation 
was sufficient to hold him individually liable. ^ any 
even t- the history of the corporate respondent ana the ^ 
role he has played therein, together with his control o. 
another corporation engaged in the same line Ox b ^in^ - 

/ -qt} 4 - 5 ), compels the conclusion tnat it io nuctoa iv 

iSTTe be naned in the order, both as a corporate officer 
£1 as an individual, so as to nake the order fully elective 
and to prevent its evasion. 

4 . The record fails to support the allegations of 
Paragraph Six (1 )-(**■) of the complaint. 

5. The record supports the allegations of Paragrapn 
c^v ( 5 ) to the effect that respondents misrepresented the 
earnings of VX-6 distributors. (The order proposed on this 
subject has been revised.) 

6 . The record supports the allegations o. Paragraph 
Seven of the complaint. 

7 The record establishes that VX -6 had been tested 
by laboratories but that it had not been approved by 
laboratories. The representation that laboratories hud 
approved VX -6 was false, misleading, and deceptxve. 

8 The record fails to establish that none oi ^ ^ 
laboratory tests relied on by respondents were competent 
scientific tests. 
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claJhoW" 

costrolled and duly recorded user tests . 


s> u u - - -u - . * . f u„*. rG5no.iden.u- uau a icnou^ablc 

nests, the examiner ixnd- ^ rr a v± nf r such performance 

cnhQtvitia 1 foundation in faco -or ma^in^ _ v. 
cin- oUDSta-Dxa „ , S uGh advertising c.cue.a \%-t.* 

claims. They Qiu noe r? ? t rut v or falsity. In the 
reckless disregard “••® d ., r \ 3 U arra atcd in respect to 

^v^Tj_n.Fr' 's opxH2-Cx*. j Ai.u _ 

respondents' representations 01 te5u_.. ft . 

11 The use by respondents of the statements, 
representations, id practices herein founu^.^ city 

misleading, ana SS Phasing public 

ana tendency to mislead memoers beUef that such repren- 

s^.co rne erroneous ar. int0 the purchase oi 

serrations were .pendents' product by reason 

12. The acts and practrees cl 

found, were, and are, al J Editors, and constitutea, 

the public and of respona“ - competition in commerce 

and now constitute i^fair metnods p^o^^ ^ ^ 

vioiation r of*Section^ of the Federal Trade Commission — 
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ORDER 

II IS ORDERED that respondents National Dynamics 
Corporation, a corpor tion, and its officers, and Elliott 
Meyer, individually and as an officer of such corporation, 
and respondents' agents, representatives, and employees, 
directly or through any corporate or other device, in 
connection with the advertising, offering for sale, sale, 
or distribution of the battery additive, VX-6, or of any 
other products, in commerce, as "commerce" is defined in 
the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1- Representing, directly or by implication, 

that persons purchasing respondents' products 
for resale will derive any stated amount of 
gross or net profits or other earnings 
through representations as to the past 
earnings of purchasers of respondents' products 
unless, in fact, the past earnings represented 
are those of a substantial number of purchasers 
and accurately reflect the average earnings 
of such purchasers under circumstances 
similar to those of the purchaser to whom 
the representation is made; or misrepresenting 

- 65 - 
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in any manner the past, present, or 
future profits or earnings derived, or 
to be derived, from the resale of 

respondents' products. 

* 

2. Representing, directly or by implication, 
contrary to fact, that any product has been 
approved by any laboratory or by any other 
organization or person. 

$. Using, publishing, or referring to any 

testimonial or endorsement unless (1) such 
use, publication, or reference is expressly 
authorized in writing and unless (2) 
respondents have good reason to believe that , 
at the, time of such use, publication, or 
reference, the person or organization named 
subscribes to the facts and opinions therein 
contained. 

4. Failing to deliver a copy of this order 
to cease and desist to all present and 
future salesmen or other persons engaged 
in the sale of respondents' products, and 
failing to secure from each such salesman 
or other person a signed statement acknowledg¬ 
ing receipt of such order. 
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IT IS FURTHER ORDERED that the respondent corpora¬ 
tion shall forthwith distribute a cop/ of this order to 
each, of its operating divisions. 

IT IS FURTHER ORDERED that respondents shall notify 
the Commission at least 30 days prior to any proposed 
change in the corporate respondent such as dissolution, 
assignment, or sale resulting in the emergence of a successor 
corporation, the creation or dissolution of subsidiaries, 
or any other change in the corporation which may affect 
compliance obligations arising out of the order. 

IT IS FURTHER ORDERED that other allegations of the 
complaint as to practices not covered by this order be, 
and they hereby are, dismissed. 



Donald R. Moore, 
Hearing Examiner. 


May 2d, 1971 
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FINAL ORDER, ISSUED FEBRUARY 16, 1973. 

UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS; 


Miles W. Kirkpatrick, Chairman 
Paul Rand Dixon 
Everette MacIntyre 
Mary Gardiner Jones 
David S. Dennison, Jr. 


) 


In the Matter of ) 

) 

NATIONAL DYNAMICS CORPORATION ) 

a corporation, and ) 

ELLIOTT MEYER, individually and ) 

as an officer of said ) 

corporation. ) 

) 

_ ) 


DOCKET NO. 8803 


FINAL ORDER 

Respondents and counsel supporting the complaint having filed 
cross-appeals from the initial decision of the administrativeJL-v judge, 
and the matter having been heard upon briets and oral argument; and 

The Commission having rendered its decision determining that 
the initial decision issued by the judge should be modified in accordance 
with the views and for the reasons expressed in the accompanying 
opinion, and, as so modified, adopted as the decision of the Commission: 

IT IS ORDERED that the initial decision be modified by striking 
the order to cease and desist issued by the judge and substituting therelor 
the following: 
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ORDER 

Ii IS ORDERED tnat respondents National Dynamics Corporation, 
a corporation, and its officers, and Elliott Meyer, individually and as 
an ofucer of such corporation, and respondents' agents, representatives, 
and employees, directly or through any corporate or other device, in 
connection with the advertising, otfering for sale, sale, or distribution 
o* battery additive, VX-6, or of any other products, in commerce, 
as "commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Representing, directly or by implication, that persons purchasing 
respondents' products can or will derive any stated amount of sales, 
profits or earnings; or representing, directly or by implication, the 

past or present sales , profits or eajrnings of purchasers of respondents' 
products unless in fact the past sales, or the profits and earnings repre¬ 
sented, are those of a substantial number of purchasers and accurately 
reflect the average sales, profits or earnings of such purchasers under 
circumstances similar to those of the purchaser or prospective purchaser 
to whom the representation is made; or misrepresenting, in any manner, 
the past, present or future sales, profits or earnings from the resale of 
respondents' products. 

2. Failing to maintain accurate records which substantiate that 
the past or present sales, profits or earnings represented are accurate 
and are those of a substantial number of purchasers and accurately 
reflect the average sales, profits or earnings of such purchasers under 
circumstances similar to those of the purchaser or prospective purchaser 
to whom the representation is being made. 

3. Representing, directly or by implication, contrary to fact, 
that any product has been approved by any laboratory or by any other 
organization or person. 

4. Representing, directly or by implication, in any advertisement 
that an independent laboratory has tested any product or that any laboratory 
test substantiates or supports performance claims in said advertisement, 
unless each performance claim in said advertisement has been substantiated 
by a competent scientific test conducted by said laboratory or laboratories 
and unless such laboratory or laboratories have supplied respondents with a 
written report which describes, in detail, the entire test performed, including 
but not limited, the product tested, instruments used, test procedures, 

data, and results of such test. 
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5. Using, publishing, or referring to any testimonial or endorsement 
unless (1) such use, publication, or reference is expressly authorized in 
writing and unless (2) respondents have good reason to believe that at 

the time of such use, publication, or reference, the person or organization 
named subscribes to the tacts and opinions therein contained. 

6. Failing to deliver a copy of this order to cease and desist to 

all present salesmen or other persons engaged in the sale of respondents' 
products, and failing to secure from each such salesman or other person 
a signed statement acknowledging receipt of such order. 

IT IS FURTHER ORDERED that the respondent corporation shall 
forthwith distribute a copy of this order to each of its operating divisio s. 

IT IS FURTHER ORDERED that respondents shall notify the Commission 
at least 30 days prior to any proposed change in the corporate respondent 
such as dissolution, assignment, or sale resulting in the emergence of 
a successor corporation, the creation or dissolution of subsidiaries, or 
any other change in the corporation which may affect compliance 
obligations arising out of the order. 

IT IS FURTHER ORDERED that respondent herein shall within sixty 
(60) days after service upon it of this order, file with the Commission a 
report, in writing, -tting forth in detail the manner and form in which 
it has complied with this order. 

IT IS FURTHER ORDERED that other allegations of the complaint 
as to practices not covered by this order be, and they hereby are, 
dismissed. 

By direction of the Commission. Commissioner MacIntyre concurred 
in the result but not in the opinion. Commissioner Jones dissented for 
the r^asop/^set forth in her accompanying dissenting statement. 

■ ' Charles A. Tobin 

1 ' . , Secretary 

• • / 

ISSUED: February 16, 1973 

/: 

ATTACHMENTS: Dissenting statement by Commissioner Jones. 
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DISSENTING STATEMENT OF COMMISSIONER JONES. 


I dissent from that part of the Commission's decision which 
holds that respondents need only have a reasonable basrs tor 
making the battery performance claims challenged by this 
complaint and that on this test complaint counsel failed has 
burden to show that respondents did not have a reasonable 
basis to make the challenged claims. 

If the rule of law is sound that it is unfair to make 
certain types of claims without adequate substantiation, 
then it seems to me that irrespective of whether or not the 
p^opexr test is generalized to be a reasonable basis, v-he 
real issue in each case will be as to wnat constitutes the 
reasonable basis for the particular type of claim in issue. 

In the instant case, specific performance claims about 
batteries were made. Respondent itself recognized cha«_ thvi 
validity of these claims could only be established by 
laboratory tests. Complaint counsel offered evidence to 
show that respondents did not have competent scientific 
tests to substantiate their claims. The evidence consisted 
of expert opinion directed to showing deficiencies in the 
laboratory reports of the tests run by respondents. I can 
find no basis in reason or logic for this Commission to 
hold xn the face of this evidence that respondents were 
entitled to rely in support of their claims on something less, 
to wit the laboratory reports. 

bha first place, I believe complaint counsel put i.. 
sufficient evidence to cast substantial doubt on the 
adequacy of the laboratory tests which respondent did run. 

I believe it was respondent's burden to go forward to show 
the contrary. In the second place, however the substantiation 
standard is expressed by the Commission, I believe that for 
these types of specific performance claims only laboratory 
tests could constitute a reasonable basis for making them 
a fact which respondent in effect recognized itself. 

Thirdly, despite the fact that respondent did run laboratory 
tests, the opinion concludes that respondent could rely 
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simply on reports of these tests because it didn't have 
in-house expertise to evaluate. This to me flies in the 
face of all reason and logic. Respondent makes the 
batteries, they made the claims about their performance. 
To say that they lacked in-house expertise to evaluate 
the reports of the tests which they caused to be run 
provides a wholly unwarranted and unfair loophole to the 
Commission's standards of adequate substantiation. The 
Commission's opinion is a regrettable and unnecessary 
retreat from this standard. 

February 16, 1973 
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OPINION OF COMMISSION, DATED FEBRUARY 16, 1973. 
COMMISSIONERS: 


Miles W. Kirkpatrick, Chairman 
Paul Rand Dixon 
Everette MacIntyre 
Mary Gardiner Jones 
David S. Dennison, Jr. 


) 

In the Matter of 

) 

NATIONAL DYNAMICS CORPORATION ) 

a corporation, and 

ELLIOTT MEYER, individually and ) 

as an officer of said ) 

corporation. 5 

_ ) 


DOCKET NO. 8803 

OPINION OF THE 
COMMISSION 


By Commissioner Kirkpatrick: 

I. The Administrative Proceedings 


The complaint in this proceeding charged respondents. National 
Dynamics Corporation and Elliott Meyer, individually and as an ofiicer 
ot said corporation, with deceptive advertising through claims which false.y 
implied to consumers that there had been competent scientific testing and 
laboratory approval of VX-6 battery additive. Respondents were also 
charg ;d with deception through the use of misleading (1) testimonial letters 
and (2) claims relating to the (a) earnings and franchise protection o. 

VX-6 distributors, (b) extent of national advertising, and (c) professional 
qualifications of National Dynamics' personnel, ail in violation ot Section 
5 of the Federal Trade Commission Act. \J 


1/ The following abbreviations are used for citations: 

I.D. - Initial decision of administrative law judge; 

Tr. - Transcript of testimony; 

CX - Commission exhibit; 

RX - Respondent exhibit; 

App. Br. - Brief on Appeal of respondent (Res.) or complaint counsel (C.C.;; 
Ans. Br. - Answering brief; 

Rep. Br. - Reply brief. 
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On January 19, 1970. respondents filed their anaw-r denying a'l 
substantive allegations of the complaint. After a full adjudicative hearing, 
the administrative law judge issued an initial decision finding against 
complaint counsel on all complaint allegations, except those concerning 
deception in the claims relating to the earnings of VX-6 distributors, 
the use of testimonials', and the representation that independent labor a to -ip, 
had approved VX-6. He also found the individual respondent had for... 
directed, and controlled the acts and practices of the corporate respondent 
and that such participation was sufficient to hold him individually liable. 

This matter is now before the Commission on appeals by counsel 
supporting the complaint and respondents. Complaint counsel contend 
that the judge erred in dismissing those complaint charges relating to 
respondents' (1) failure to substantiate their performance claims; (21 
representations that their product had been user tested; and (3) representa¬ 
tion that it had been "fully tested." 2/ Complaint counsel also appeal 
the judge's order on the ground that it does not adequately protect the 
public against the continued use by respondents of deceptive earnings 
claims and testimonials. Respondents challenge the judge's proposed 
order on the grounds that (1) it would preclude them from truthfully 
advertising the earnings of individual VX-o distributors, and (2) it 
imposes an unnecessary and unreasonable burden by requiring respondents 
to distribute a copy of the order to ail present and future VX-6 distributors. ZJ 

II. Issues of Liability 

Respondents have made numerous claims concerning the per±ormance 
characteristics of VX-6 as a battery additive. In this proceeding, such 
claims are challenged as unsubstantiated. 


* ** 


2/ Complaint counsel do not appeal the judge's dismissal of complaint 
charges relating-to respondents' nationwide sales force, extent of national 
advertising, and franchise arrangements. We have carefully reviewed 
the pertinent sections of the record, and we find the evidence fully supports 
the judge's finding that the record failed to support these charges. 

The judge's conclusion that no liability was shown is, therefore, affirmed. 

3/ Respondents do not appeal the judge's determination of corporate 
and individual liability with respect to complaint charges relating to 
earnings claims, use of testimonial letter;', and claims representing 
that VX-6 had been approved by independent testing laboratories. 

We have reviewed the record evidence relating to these charges and 
the judge's findings; and to the extent they are not inconsistent with 
this opinion, they are supported by the record and accordingly are 
** adopted by the Commission. 
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T y-ic 'll of ‘he claims which vver? alleged in ‘.h.3 com plaint 
as unsubstantiated are those which relate to (l) the specific effects 
of tne product which improve the performance of lead-acid storage batteries, 
and (2) the period of time over which such effects may be expected to 
last.. 4/ These latter claims have been designated "duration-of-effect" 
claims. 


Specifically, the complaint alleges that respondents 1 performance 
claims for VX-6 were not substantiated by "competent scientific tests or 
by authenticated, controlled and duly recorded user tests." In dismissing 
the complaint allegations relating to substantiation, the administrative law 
judge noted that complaint counsel failed to introduce any consumer testimony 
to support the inference that respondents' performance claims embrace an 
implied representation of testing. Thus, he found the record "wholly devoid 
of evidence that any member of the public so interprets" respondents' perlormance 
claims. 5/ In his opinion, the allegation in the complaint that the challenged 
claims imply that they are substantiated by prior testing represents a 
novel interpretation of advertising claims and, therefore, it "would be 
unreasonable and its adoption would be arbitrary and unwarranted" in 
the absence of supporting consumer testimony. In effect, then, t he judge 
held that, in the absence of consumer testimony, the implied representation 
of substantiation cannot reasonably be found in the challenged advertisements. 
Complaint counsel take exception to this finding. 

A. Commission Expertise 

It is well established that the Commission's expertise is sufficient 
to interpret an advertisement without consumer testimony as to how an 
advertisement is perceived by the public. 6/ In applying its expertise 
in determining the meaning of an advertisement, the test is not the novelty 
of the implication the Commission is asked to draw or whether the interpretation 
is supported by consumer testimony. The test applied by the Commission 
is whether the interpretation is reasonable in light of the claims made 
in the advertisement. 


4/ Claims allegedly unsubstantiated include such representations as VX-6: 
allows batteries to perform satisfactorily at 30 degrees below zero as well as 
under extreme heat conditions of 168 degrees F.; gives recuperative self¬ 
recharging ability; makes separators last longer; increases the brightness 
of lights; restores active life to dead batteries; will make batteries last five 
years; and will make batteries last a lifetime (CX-1, 2, 6, 9, 24, 25, 

49, 50, 51, 57-70, 78, 103-4, 109, 113-14, 221). 

5/ I.D. 37, 41. 

~ 6/ FTC v. Colgate-Palmolive Co. , 380 U.S. 374, 391-92 (1965) 

Miresk Industries, Inc. v. FTC , 278 F.2d 337, 342 (7th Cir.) cert . 

denied, 364 U.S. 883 (1960). - ^ 'l.i.-i 

- 
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B. ImDlied Representation of Substantia tion 

Complaint counsel cite claims such as "quick starts in degrees" 

, VX-6 increases brightness of lights by 25%." and conclude that Inc very 
He X of th. nC lir g uage ofsuch claims. and indeed all P—«^ ted . 

controlled and duly recorded user tests or both • « " 12 Usion 

find respondents in violation of Section 5 of the Federal 

Act, unless we conclude the performance claims for VX 6 are based upo 
Vests meeting the precis, standards set forth in the complaint. 

The Commission has previously considered a d «valua,.d|h. capacity 
of performance claims to represent by implication that lhe 
substantiation to support the advertised claims. In Fires.one T .ru 

B„ hh ,r Co 8/we held it unfair and deceptive to consumers for 

i lire manufacturer - make a specific advertising " 

- r u ar ,rtenstics without substantial scientific test data to 

performance characteristic i • rnnsumers 

♦ q/ Pnmr^ission found respondent s claim * 

adequately t^ted^ in £ they had not. 

This finding led the Commission to conclude. Cl Y q£ 
advertisement thus had the capacity an respondent's product.” 

—nihaA— 

■ran" Vc^ic ,es,/provided the oniy basis which 

could reasonable support the claim. 

The record before us demonstrates that respondents employed the 
performance claim in advertising to inform consumers ££££“ 

attributes of their product. In so •'" e believing their claims were 

consumers that they hadpublic. A 

per^orinanc/clah/hTnot^technique^vhicl^can be ^^^^iLQ^Ttb^/a^suess 

^r^i *~ ble 


7/ CC App. 3r. 12. 

S/ Docket No. 8818 (Sept. 22, 1972). 
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basij to support such claims would not only be a material fact, the 
knowledge of which might significantly affect consumer purchase 
decisions, but it would also mislead in light of the implied representa¬ 
tion of substantiation. Thus, performance claims lacking a reasonable 
basis in fact may be found deceptive within the meaning of Section 5 
of the Federal Trade Commission Act. 10/ 

1 • Nature of Respondents' Substantiation 

it is not disputed on appeal that respondents' battery additive 
had been tested by several independent laboratories. Under the 
standard set forth in Ptizer , these tests would provide a reasonable 
basis for respondents' claims, assuming they are valid, only if iney 
existed prior to and supported the challenged ciaims. In this proceeding, 
however, complaint counsel challenge all of these tests, contending that 
they are invalid or incompetent scientific tests and, therefore, can 
not substantiate any of respondents' claims regardless of when such 
tests were actually performed. The evidence on the validity of respondents' 
substantiation is found in the test reports issued by six independent 
commercial laboratories, the testimony of representatives of the laboratories, 
and two expert witnesses who evaluated the laboratory test reports. 

a. Original Tests 

Prior to purchasing the formula for VX-6 in 1957, respondent Meyer hac 
held tests submitted to him which had been prepared by a battery 
consultant. 11/ Later, in 1958, the same battery consultant provided 


10/ This application of the "reasonable basis" test, based on deception, 
is to be distinguished from the Commission's review of the question 
of advertising substantiation in the context of cur recent decision in 
Pfizer, Inc. . Docket No. 8819 (July 11, 1972). There we considered 
the impact of unsubstantiated, affirmative product claims as a matter 
of marketplace fairness; and our decision was grounded exclusively 
on the unfairness jurisdiction conferred upon the Commission by 
Section 5 of the FTC Act. Whether an advertisement is analyzed from 
the standpoint of unfairness or deception, .lowever, the standard for 
evaluating the substantiating material and test which is applied is the 
same--does the substantiation provide a reasonable basis to support 
the claim. Essentially, this is a factual issue to be formulated in the 
context of circumstances present in each case. Pfizer, Inc. 


11/ Tr. 409-12. 

* 1343 
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respondent Meyer with an additional written report on VX-6 which supported 
the conclusions found in the iield report previously submitted to Meyer. 12/ 

In addition to thfe battery consultant's reports, Mr. Meyer engaged 
the Public Service Testing Laboratories (PSTL) to test the product and 
to verify certain performance characteristics of VX-6. 13/ The report 
issued by PSTL concluded that the product broke down sulphation corrosion, 
restored active life to the battery and enabled the battery to retain a charge; 
demonstrated r cuperation and self-charging ability; enabled the battery 
to operate efficiently at 40 degrees F. below zero and at 160 degrees F 
increased brightness of lights by 25% after restoring active life to the battery; 
and enabled the battery to maintain full voltage after being subject to the 
above tests. 14 / 

Mr. Michael DiMartino, President and Technical D*recto.*, PSTL. 
testified that the purpose of this test was to determine whether the 
product had any merit; and in his opinion it represented a reasonably 
accurate scientific study to determine the performance characteristics 
of the product. 15/ 

b. Subsequent Tests 

In addition to the PSTL test, and on the advice of certain employees, 
Mr. Meyer contact- J J .otco Laboratories for further tests to determine 
the merits of VX-6. io j 


12/ 

Tr. 

410; CX 

220. 

11/ 

Tr. 

412. 


14/ 

CX , 

221; Tr. 

1600-03; 

15/ 

Tr. 

1605-06; 

1646-47. 

16/ 

Tr. 

1311. 
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On June 30, 1960, Botco Laboratories submitted its report 
to National Dynamics. 17/ Two groups of batteries were tested. The 
experiment described in the report used 60 new batteries and 20 used 
and aulphated, but mechanically sound, batteries. The test was conducted 
over a six-month period; and based on data collected and interpreted 
by tne laboratory, 12 specific conclusions were formulated which substantially 
confirmed the conclusions reached by PSTL. 18/ 

Mr. Meyer thereafter retained Industrial Testing La*-'- -atory 
to evaluate and provide a scientific opinion concerning the validity of the 
Botco report. 19/ Mr. Wilson J. H. Rogers, a partner in Industrial and 


17/ Complaint counsel contend that the Botco test was never 
performed and that the report was "a plagiarism" of two tests report, d 
in "Hearings before the Select Committee on Small Business, United 
States Senate, Eighty Third Congreis, First Session, in Investigation 
of Battery Additive Ad-X2-March 31, June 22, 23, 24, 25 and 26, 1953." 
(Proffered CX 310 A-Z 33) . The Judge excluded this exhibit on several 
grounds, the principal of which was his finding that "it does not have 
sufficient rational probative force to support the inference claimed for 
it by the government ..." (Tr. 4254-63). Complaint counsel have 
appealed this ruling . 

The fact that the conclusions of the reports are similar or even 
identical does not conclusively support the inference that the Botco 
report was plagarized. Assuming identical test procedures were employed 
to test products with similar ingredients, it would be possible to observe 
suostantially similar results leading to the conclusions found in the 
test reports . _ 

The record is devoid of any evidence indicating that the Botco 
test was not performed. On the other hand, the record does establish 
that respondents paid at least $3000 for the test (Tr. 4825-30; RX 32- 
34), and the report was reviewed and approved by iwo other laboratories 
(Tr. 1858-70, 1919, 1921, 1930; RX 2422; Tr. 1533-35). In these 
circumstances, we agree with the judge's conclusion and we affirm 
his decision excluding proffered CX 310 A-Z-33 from the record. 

16/ CX 226 L-U. 

19/ Tr. 1866. 
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a consulting chemist, testified that in 1964 Mr. Meye r r eauested their 
opinion as to whether the Botco report was valid and whether it 
demonstrated the efficacy of the product. 20 / After checking the mathematics 
for accuracy, evaluating the consistency of observations and conclusions 
and the test procedures employed, 21 / it was the opinion of Industrial 
that the Botco report was sound in these respects. 22/ 

Many of the results reported by Botco were observed by at 
least four other independent laboratories, and each of these laboratories 
confirmed properties of VX-6 reported by Botco. Thus, the record 
shows that respondents, over a ten-year period, sought and obtained 
scientific evaluations of their product from six independent commercial 
laboratories. 23 / 

C. Reasonable Basis Test 

The administrative law judge found that respondents had 
relied in good faith on the test reports furnished by the laboratories, 
and that such test reports provided a reasonable basis for their 
effectiveness claims, even though the record would not support a 
tmding that such claims were substantiated by competent scientific 
tests or valid user tests. 24 / On appeal, complaint counsel contend 
that it was erroneous for the judge to find reasonableness to be a 
defense to a charge of misleading advertising. 

In upholding the judge's decision in respect of the performance 
claims in issue we appreciate that we are, in effect, amending the 
complaint in this matter. The complaint is based in these respects 
on the allegation that the performance claims were not supported by 
competent scientific or valid user tests, and the record before us does 
not show otherwise. However, this matter is now before us upon the 
full record; and it is our view that the standard set forth in the 
complaint is not the standard that should be here applied. We 
believe that, in light of Pfizer and Firestone , the complaint in this 
matter sets forth a standard which is too narrow for the purposes 
of evaluating the substantiation in this case. In these circumstances. 


20/ Tr. 1866. 

21/ Tr. 1868-70. 

Ill Tr. 1868. 

23/ CX 231 A-B, Tr. 2002-03, 2015. 
24.' I.D. 60. 
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however, we do not believe that the Commission should be straight- 
jacketeu by the standard set forth in the complaint. The test in 
tins case, as in each case that comes before us on these issues, 
should be whether on the full record the substantiation constitutes 
a reasonable basis for the challenged claims. To the extent that the 
complaint in this matter sets forth a narrower standard, the complaint 
has too narrow a focus. However, it is our view that amendment 
o. the complaint <so as to set forth the standard herein applied) 
and remand would not be appropriate here because, as outlined 
herein, the substantiation shown to underlie the challenged performance 
claims has satisfied us that a reasonable basis for them existed. 

We believe the cases cited by counsel are inapposite. The complaint 
in this matter did not challenge respondents' performance claims directly 
on the grounds that they were false. If the truth or falsity of respondents' 
claims had been an issue in this proceeding and the claims proved to be, 
iaise, we agree, good faith or lack of intent to deceive would be irrelevant. 

In this matter, however, we are concerned solely with the charge that respondents 
did not have adequate substantiation for their claims. We have held that 
the test applied to determine the adequacy of substantiation is whether or 
not it provides respondents with a reasonable basis for believing their claims 
are true. The issues thus raised under this test appropriately involve a 
consideration of the reasonableness of the advertiser's action and his good 
■aith. Pfizer, Inc. Dkt. No. 8319 s (July 11, 1972). 

Complaint counsel argue further, however, that respondents have 
nc l 3 cted in good faith on the basis of these test reports. In support of this 
c *ion, counsel refer to the testimony of representatives of National 

T i , Public Service, and Stillwell & Gladding laboratories, indicating 
the. espendents were informed that these laboratories did not consider their 
tests, standing alone, were sufficiently detailed to substantiate claims for 
advertising. 25/ As further evidence of the lack of good faith, complaint 
counsel state that it was not until the Eotco test was conducted, three years 
after the product was put on the market, that respondents had what purported 
to be a comprehensive test of the product. 

In reviewing respondents' evidence, complaint counsel apparently 
relied on the theory that regardless of when the performance claims were 


25/ The laboratory representatives who testified thought their tests were not 
"extensive enough" or were "preliminary in nature," and suggested, for 
these reasons, the reports were insufficient for advertising purposes. However, 
each witness considered his test to be scientifically valid and supportive 
of conclusions reached concerning the merits of the product (Tr. 2042; Tr. 
U46-47; Tr. 2004, 2007, 2013). 


4 
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“»aue, tney were unsubstantiated as alleged In tne complaint because respo.. 
tests were not competent scientific tests or authenticated, controlled or un¬ 
recorded user tests. At trial, complaint counsel relied on that sta..dcird 
and did not establish tne period of time during which specific advertising 
cairns were made in relation to the substantiation which then existed to suooort 


such claims. Thus, the. record fails to show whether adequate substantiation 
existed prior to the time particular performance claims were made. 26/ 

For purposes of our review, therefore, it must be assumed that the substantiate 


was relied upon by respondents before the claims were made; and we have 
considered all of respondents 1 tests to determine whether individually or 
in khe aggregate such substantiation otherwise provides a reasonable basis 
for the claims. 


1 • Expert Evaluati on o f Respondents 1 Tests 

Respondents’ test reports were reviewed by two experts on 
t.»e subject of lead-acid storage batteries. Dr. Walter J. Hamer, a 
consultant in the Electricity Division of the National Bureau of Standards, 
and Dr. Joseph C. White, 27/ Director of the Electric Chemistry Branch, 
uhemistry Division, Naval Research Laboratory, were called upon by 
complaint counsel to determine the validity of the foregoing tests. 

3oth experts detected numerous defects and deficiencies apparent on 
the face of each of respondents' test reports. 

With respect to the Botco report. Dr. Hamer noted an absence of 
essential data to support a number of conclusions in the report; he 
commented on the imprecise expression of measurements such as 
temperature ranges; he took issue with certain test procedures and 
pointed out that certain statements in the report were contrary to known 
scientific observations. 28/ Dr. Hamer also found inconclusive the 
observation by National Testing that VX-6 "permits the batteries to 


26/ Respondents' tests were performed during the period 1957-1967. The 
record shows that^the challenged advertising claims were disseminated during 
the period between 1965-1969 (Tr. 323-342). It is not clear from the record 
whether these claims were made prior to 1965 and, if so, whether a particular 
ciaim was supported by tests previously conducted. 

27/ The testimony of Dr. White was stipulated by counsel (Tr. 4191) . 

28/ Observation number 4 of the Botco ropc.-t states: "... the light 
red-brown of the peroxide was very clearly defined in the grids and was 
quite brittle" (CX 226-S). Dr. Hamer explained that peroxide is an oxide 
and is by nature a "soft, nice spongy substance," and that in 40 years as 
a scientist ho haG not seen britdo peroxide (Tr. 2489-90). 
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perform sauiu.cw.-iiy ^ ue.ow »rco*i 4 ig .c.ii^Oi-anircb ..s well ab under 
*x f re r ne heat condition... " In his opinion, a mechanically sound battery 
without VX-6 w.'.l operate under the same conditions described in the 
report. Dr. Hamer had similar criticism of each test repwrt, emphasizing 
the insufficiency o. data and the failure to define controls or descr.be 
the test procedures adequately. £9/ 

In view of these deficiencies, both experts concluded that 
respondents' reports, either singly or in the aggregate, were not 
descriptive of competent scientific tests. 30/ These conclusions, however, 
do not establish the invalidity of each underlying test. As Dr. Hamer 
pointed out, a test could be a scientific test although the report of a 
test which, for example, failed to define the controls clearly could not 
properly be described as a scientific report due to a failure to set forth 
completely all relevant test conditions.31/ 

It is also of some importance that complaint counsel did not 
introduce in evidence nor did Drs. Hamer and White have access to 
the original test data or laboratory notebooks. They were, therefore, 
somewhat limited in their ability to evaluate the underlying 


29 / Dr. Hamer testified that the report issued by Electrical Testing 
Laboratories appeared to be descriptive of a scientific test, but the 
test had no relevance to the effect of VX-6 on the lead-acid storage battery, 
because silver nitrate was present in the test solution. Dr. Hamer 
pointed out that silver nitrate is "very detrimental" to a battery 
CTr. 4023-24). 

30/ I.D. 49. 

31/ Specifically, Dr. Hamer's testimony concerning the distinction 
between a scientific test and the report on that test was offered in 
response to questioning by respondents' counsel: 

Q If a report is not scientific because its content is not all it 
should be, does that automatically ipso facto mean that the test itself 
is not scientific just because the results were not put into the report, 
doctor? 

A It could be either way. 

Q It could be. It could be scientific and it could not? 

A A person could do a very good scientific test and do a very 
hr;-—job, sir. in reporting it. 

d Would that mean the test is not scientific, doctor? 

I couldn't tell. 

’t could mean the test would still be scientific, doctor? 

A There is no way to answer that. (Tr. 2767-68, 2756-57, 

- 2761, 2769.) 


-.1 . 
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3- / 1 iie tecmd i'cveaio t.tai the teat reports oreoared by 

well-established independent testing laboratories. 33/ Dr. Hamer 
testified that as far as he coula tell from the reports, the peooie who 
prepared the reports were objective in .caching their conclusions. 34/ 
Moreover, on cross-examination Dr. Hamer agreed with some of the 
reported conclusions and disagreed with others, 33 / but he ackr hedged 
■•hat the instances ot his disagreement, for the mooi part, represent 
honest differences of opinion between competent sciehtists. 36/ 


Although tne deiiciencies in respondents' test reports forewarned 
complaint counsels' expert witnesses to question the validity of the 
underlying tests, the record does not disclose respondents possessed 
the capacity or the scientific expertise in-house to undertake such 
technical evaluations. As laymen in the field of scientific evaluation, 
respondents not only relied upon conclusions in the test reports as 
scientific statements baseci upon competent scientific tests but actively 
sought the advice and assistance of independent commercial laboratories 
in determining the validity of these reports. On several occasions, 
respondents engaged independent laboratories ‘o evaluate prior test 
reports. In each case the laboratory approved the pr.or report or 
reported, on basis of its own independent tests, results confirming 
conclusions previously reported. We find evidence that Industrial 
.testing Laooratories reviewed the report issued by Botco Laboratories and 


32/ Tr. 290-07, 3730. 

3_3/ StiLwell & Gladding has been in existence tor more f, 'in 100 years 
(Tr.^2039); Public Service Testing Laboratories has been n business 
tor 25 years ur. 1601); and electrical Testing Laboratories was specifically 
recognized by one of the Government's expert witnesses as a reputable 
laboratory that might have done some work on behalf of the National 
3ureau of Standards (ir. 2833-34, 4037-38). Industrial Testing Laboratories 
has been in business since 1876, although it acquired new management 
in -958 tTr. 1846, 1858). National Testing Laboratories was organized 
193o (Tr. 1939). Tne record is silent as to American Laboratories 
and Botco Laboratories which went out of business in 1962 upon the 
death of its owner (I.D. 48). 

i 

34/ Tr - 3776-77; 3793-99. 

35/ Tr. 3780-84. 

36/ Tr.3798-3800. 3810-11. 
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v ; . t jc! f.cr.t Mover that it '.vis ?. valid raiovt 37/ The ovidonce 

shows that National Testing Laboratories was requested to update 
r.c findings of PSTL and, based on the results o: its independent 
tests, confirmed the findings of Public Service, so/ In addition, the 
Commission finds the te^t reports in evidence issued by six different 
laboratories, in the aggregate, tend to corroborate and support the 
conclusions reached by any single laboratory. 


The judge found that there was insufficient evidence in the 
record to establish that the laboratory tests were competent scientific 
tests. Nevertheless, on the facts of this case, we believe the question 
is whether individual laboratory test reports, which were reviewed 
by independent laboratories and corroborated ay several independent 
tests, could, in ther .elves, provide a reasonable basis for respondents' 
claims. On this point, we rind with respect to respondents' reliance 
on the test reports, as distinguished from the underlying tests, the 
evidence supports the judge's conclusion that respondents, by relying 
upon the advice and test reports of six independent laboratories, in 
the circumstances of this case, 39/ acted upon information which would 
satisfy a reasonably prudent businessman that claims covered by the 
test reports are supported. 

2. Adequacy of Substantiation—Effectiveness Claims 

Having found that respondents were justified in relying upon 
the tests which were run, any advertising claims reasonably covered 
by the test reports should be deemed to be adequately substantiated 
in this proceeding. 

In this regard, both Dr. Hamer and Dr. White evaluated the 
adequacy of respondents' tests in relation to the advertising claims 
made for VX-c. Their testimony, as summarized by the judge, is 
essentially that? t 

"... assuming the validity of all the test reports 
and the correctness of their conclusions, the tests ' 

substantiated all of the ten performance claims 
specifically challenged by the complaint . . ." (I.D. 

59) (Hamer 4112-4148) (White, Stip. 4191-92). 


37/ Tr. 1868-70. * 

33/ Tr. 1955, 2015. 

- 39/ See discussion relating to the issue of prior substantiation on pages 9-»G. 
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On appeal, complaint counsel do not seriously contend that roopor.cie.ii.. 
tc.jts fail to cover those claims which relate to the properties or enuct.veness 
of the product. 40/ We believe the eviuence simply tans to support a lintung 
that the test reports in respondents' possession are inadequate tn scope 
or substance and do not substantiate tnose performance claims which relc’e 
to tiie effectiveness ot Va - o. 

3. Duration-of-Et'fect Chi~; 

The judge found that performance ciaims reiaung to duration-oi- 
eifect, although clearly unsubstantiated by respondents' tests, would not 
warrant the issuance of an order. 41/ In the judge's opinion, claims such 

as; 

1) Ends battery trouble forever . 

2) Assures like-new operation of batteries lor the 
life of the car. 

3) Makes new batteries trouble free for five years 
or more . 

4) Reserve power is endless . 

arc in the "nature of puffing," but might nevertheless be subject to an 
order had it been established directly that the claims were false. The 
judge further questioned whether these representations were close 
enough to the "technical claims" listed in the complaint to warrant an 
order singling them out for prohibition. 

a. Notice of Claims in Issue 

We find no basis in the record for reading out of the complaint 
all performance ciaims except those couched in "technical" language or 
those which used "battery terminology." The complaint in this matter 
specifically placed in issue the question of substantiation for all Oi 
respondents' performance claims, including those listed in tire complaint 
and claims similar thereto. At pretrial, complaint counsel listed 


40 / CC App. Br. 61. 
£/ I.D. 61. 
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duration claims among those which they intended to prove contain 
implied representations of testing; and both counsel questioned witnesses 
concerning the "duration* 1 claims. 42/ We, therefore, find respondents 
were accorded fair notice of all performance ciaims in issue, including 
those relating to the ciuration-oi-oMect of the produce. 

b. Claims in the Nature of Ceding 

We also agree with complaint counsel that the judge erroneously 
considered all of respondents* "duration" claims to be in the nature o* 
"puffing." 'uration claims such as "Makes new batteries trouble-free tor 


l! VX-6 prevents sulphation from forming 


iOx* 


five yea - ' more ana * -- - £ — 
the""iife of ihe car" appear credible, are capable of objects measurement, 
and certainly have a tendency or capacity to lead a significant number 
of viewers to expect trouble-free battery operation for a specific 
duration. Similarly, the duration claim "Ends battery trouole forever, 
while certainly an exaggeration, nevertheless implies that one may expoc. 
trouble-free performance from his battery for some significant period 
of time; and we believe a significant number of consumers would interpret 
this time period as being the life of the car. This representation, anu 
respondents' other duration-of-effect performance representations. we 
find, impliedly represent that the respondents had a reasonable basis 
for believing the product would work effectively over the period of time 
expressly claimed or reasonably implied. 


c. 


Adequacy of Substantiation 


Dr. White reviewed the laboratory tests relied upon by 
respondents and. in his opinion, the duration-of-effect claims were 


42/ Tr. 811-18, 832-33. 


jL »->*-» 
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unsubstantiated by these testo. 43 / A fair reading of Dr. Hamer's testimony 
in its entirety indicates he also believed the duration claims to be unsub¬ 
stantiated , although he did express the view that assuming the additive .Id 
do all oi the things which the test reports indicate, it would have an 
effect on battery life. 44/ 

Dr. Hamei was of the opinion, however, that an appropriate 
scientific test to determine whether a battery additive added to or 
subtracted from tne useful life of a battery would be to run an extended, 
controlled "life cycle test 1, (a cycle consists of charging a battery to a state 
' JL “ charge and discharging it). He further pointed out that none of 
respondents' test reports described a specifically controlled test for 
tne effect Qi VX-6 on the life of a battery. 

Complaint counsel contend tnat respondents' duration claims 
impliedly represent that respondents have competent scientific tests or 
authenticated, controlled and duly recorded user tests to substantiate 
ouch claims. Since a "life cycle test" was not performed on the product, 
complaint counsel argue that respondents' duration claims are unsubstantiuioc 

i he Commission does not believe that such an implied representa¬ 
tion can reasonably be tound in respondents' advertising. C„n the record 
betore us, we believe these duration clams in.plied that respondents 
aad a reasonable basis for such claims; and complaint counsel have not 
shown that these claims can be reasonably supported only through such 
a precise type of substantiation as scientific tests. Certainly, a 
controlled "life cycle test" as described by Dr. Hamer would provide 
adequate substantiation tor respondents' duration claims. It may not 
however, be the only support which would provide a reasonable basis 
for such claims. 


43/ Tr. 4191-92. 


44/ Tr. 4121-25; 4137-33. 


1 r'rr *» 

dOJ't 


l 
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In Dr. Hamer's opinion, for example, sufficient evidence is found 
*n ...e laboratory reports to i#onc.uc.e VX“D ..as some lasting e.iects. 

Although we do not be.ieve this extrapolates, conclusion would provide a 
reasonable basis to support the specific duration claims made by r^^onclui..-, 
it does raise a question as to whether scientific studies rolaling to 
products with ingredients similar to VX-o or scientific literature 
generally v/oulc. support a conclusion that tuc cficcts proouceci by t.ie 
introduction of an additive into a battery electrolyte would continue for 
so long as the additive is present in the solution. -IS/ 

Although complaint counsel have established, as alleged in 
the complaint, that respondents failed to substantiate the duration- 
of-effect claims with competent scientific tests, we believe, on the 
basis of this record, that the complaint did not set forth the correct 
standard for evaluating the substantiation for these claims. As a result, 
the record evidence is inconclusive as to whether the absence of competent 
scientific tests is equivalent to finding that respondent-, lacked a reasonable 
basis for their claims. 

D. Respondents' Implied "Fully Tested 11 Claim 

Complaint counsel also appeal the judge's dismissal of paragraph 
6(6) of the complaint alleging as false and deceptive respondents' representa¬ 
tion of laboratories and certain users as having "fully tested" VX-6. 

Complaint counsel refer to advertisements which represent the product 
as tested by laboratories and then list in the same advertisement the 
performance attributes claimed for the product. These ads, complaint 
counsel argue, impliedly represent that the laboratories have "fully 
tested" the product at leas; with respect to the performance claims 
made in the advertisements. 46/ 


44 / There is evidence that respondents' employees consulted numerous 
sources of information on battery additives; however, the record does 
not develop the extent to which such sources were relied upon, if indeed 
they were used at all, by respondents to substantiate their claims (Tr. 719-2C). 

44 / C.C App. Br. 2. 
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The Commission is of the view that advertisements which 
expressly or impliedly represent the product as laboratory tested, 
without qualification, 47/ and then proceed to describe the performance 
‘-.ia.racteristics ot the product, have a tendency and capacity to lead 
the public to believe that the laboratories have fully tested the product 
i i ea>_h o* the performerce attributes claimed in the advertisement. 

-no administrative law judge, essentially, reached the same conclusion, 43/ 
and respondents' counsel -virtually conceded such advertisements represent 
«.nat ihe performance claims are based on the laboratory tests. 49/ 

Advertising tor \ X-6 represents that the test performed by National 
Testing Laboratories "proves and certifies that VX-6 battery add.t.ve . . . extends 
“ ie life of a battery. ' 1 Respondents have also represented by implication, 
tnrough the unqualified use of laboratory seals, 50/ that independent 
testing laboratories have substantiated such claims as VX-6 provides 

battery starts a day tor the life of the car" and other similar duration 
claims. 51/ 


47/ Respondents' product was tested by Underwriters' Laboratories, 
The Underwriters' seal used by respondents in advertising, however, 
was qualified for fire hazard only. Other laboratory testing claims 
were not qualified as to the product characteristics or attributes tested. 

43/ I.D. 35. S 


49/ Tr. 254-55; 4408-09. 

50/ The impression created by the use of laboratory seals in advert.sing 
is described by respondents in literature provided to VX-6 distributors: 
"these seals must be earned, deserved and justified, and everyone 
who sees them understands this fact. These seals back you up in 
your claims and explanations, provide the stamp of authority for the 
whole VX-6 Sales Story." (CX-31(E), 112(C)). 

51/ CX 39 A; CX 49 A-D; CX 114. 


-5 -OCT.C,* 

V> 
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Mr. Felix Konstandt, President and Technical Director of 
National Testing, testified that there were no procedures in any of his 
tests which wouid determine how long the effects of VX-6 last. 52/ 

Similarly, both Dr. Hamer and Dr.White were of the opinion, assuming 
the validity ot respondents' tests and tne correctness of the conclusions, 
the laboratory test reports in respondents' possession do not support 
respondents' specific duration-of-effect cl-ims. 

We believe this evidence demonstrates thu. the independent 
laboratories engaged by respondents to t<_st VX-o did not determine 
the duration-of-ehect of the product. Accordingly, we find that respondents' 
use of laboratory seals or claim - , of laboratory testing in advertisement-, 
which also represent the cluratien-of-effect of VX-6 is a misleading 
and deceptive practice in violation of Section 5 of the Federal Trade 
Commission Act. 

E. Respondents' "User Tested" Claim 

Complaint counsel argue on appeal that respondents, by 
ettprcssly claiming VX-o had been subject d to user tests, thereby 
impliedly represented such tests were "au iticated, controlled, 
and duly recorded." In support of this arg-.aent, complaint counsel 
called Dr. Charles S. Goodman, an expert in marketing, to testify 
concerning the validity of respondents' user tests. 

On voir dire examination, a •. Goodman testified that he was 
not familiar with any accepted industry or business definition for 
the term "autnenticated, controlled and duly recorded." Nor was 
ho aware of any industry association, professional association, or 
governmental authority which has promulgated standards for authenticated, 
controlled and duly recorded user tests. 63/ In D . Goodman's opinion, 
a valid user test should conform to standards recognized by the scientific 
community aa applicable to any kind of scientific study or investigation, 
but he was unable to state that the scientific community recognizes 
as valid only those user tests which are "authenticated, controlled 
and duly ~ecorded user test" as alleged in the complaint. 


52/ Tr. 1969. 

53/ Tr. 3387-33. 


1357 
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On the basis of this testimony, the judge ruled that there 
are no established standards lur "authenticated, controlled and duly 
recorded user test; " and, therefore, expert testi.aony was not proper 
or necessary to a determination of the validity of respondents' 

*-aor tests. 54 / In his initial decision, however, tr.*. jud|.,e did not decide 
n.etner rcsponc.o.tij teals were authenticate**, c,ir,t. nlled, anr. duiy 
recorded, finding instead that respondents nad not represented that 
their advertising claims were substantiated by authenticated, contro..ed 
and duly recorded user test.. Vwo grounds "id him to this conclusion: 
tirst, he found no evidence of any public understanding that user 
tests meet the specitications contained in the complaint, and, second, 
he thought it significant that no such standard was applied either by 
the judge or the Commission tor the user testimony in Pioneers, Inc. 55/ 

1. User Testimony Relating to Product Efficacy 

In Pioneers , the Commission relied on the testimony of numerou., 
consumers to resolve a conflict in the scientific evidence relating to a 
question of whether or not a battery additive performed as represented. 
Such testimony was found to be relevant and probative even though the 
witnesses had not conducted authenticated, controlled and duly recorded 
user tests. 

We believe the judge's reliance on the Pioneers Case was misplaced, 
ino issue in Pi oneers for which consumers were called to testify was 
whether a battery additive worked as represented. Such testimony, of 
course, may be relevant to the issue of product efficacy; and although 
it is far from conclusive, it may be entitled to some weight. 

The users in Pioneers , however, did not toatity as to whether 
advertisements for the product made representations of testing and, it 
so, what these representations were. Since the testimony of the consumer 
witnesses in Pioneer s old not concern the meaning of the advertisements, 
that decision is not applicable to the issue in this proceeding. 


54 / The administrative law judge also expressed the view that to 
allow expert testimony with respect to each of respondents' so-callea 
user tests would unduly extend the hearing and the record (Tr. 3408). 





55/ 52 FTC 1315 (1956). 
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2. Va.icty of u'^cr Teats 

In claiming that 'their product has been user tested, we believe 
^ espondenta impl.edxy . v* jctli. u.at tneir leafs are v, k ,id scient.i.c 
teats, but oi r con-.idero.iion ot tine facts reveals no evidence to support 
complaint counsels' contention that a user lest is scientifically valid 
only when it is authenticated, controlled and duly recorded. Thus, 
we find the record fails to provide a nexus between the representation 
that a product has been user tested and the implied representation 
that such tests meet the standard complaint counsel urge us to adopt. 
Accordingly, we affirm the judge's conclusion that no liability wus 
established. 

III. Issues of Relief 

I 

A. Earnings Claims 


Both counsel supporting the complaint and counsel for respondents 
appeal from the judge's order provision which prohibits respondents 
from making representations of sales agent's past profits or earnings 
unless the earnings represented are those of a substantial number of 
purchasers and accurately reflect the average earnings of such 
purchasers. Respondents contend this provision is unduly restrictive 
and beyond the Commission's authority to the extent truthful but 
qualified representations would be prohibited. Respondents believe 
their representations of past earnings of VX-o distributors should be 
permitted, even if exceptional, so long as the representations are true 
and disclosure is made as to whether the earnings represented are 
those, of a substantial number of purchasers and accurately reflect the 
average earnings of such purchasers under circumstances similar to 
those of the purchaser to whom the representation is made. 

Complaint counsel, on the other hand, believe the judge's order, 
while adequately covering claims relating to past earnings of VX-6 
distributors, fails to deal adequately with insi .nces where respondents' 
earnings claims ire not related to'specific distributors. It is argued, 
for example, that claims which represent: "You can earn $12,000 
a year" selling VX-6 when in fact $12,000 a year is earned by very 
few of respondents' distributors, would not be covered. Complaint 
counsel w^uld also requir ■ respondents lo keep records which substantiate 
the accuracy arid representativeness of any claims relating to sales 
or profits earnec by their distributors. 


135S 
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The parties stipulated that of 12,030 distributors who purchased 
VX-6 from respondents during the calendar year 1969, not more than 
60 distributors, or one-hair of one percent of the total number of 
distributors, "made profits in excess of $10,000 through the resale 
ot . . . VX-6; " that of these 60, not more than 20 made profits in 
excess of $15,000; that not more than 5 made profits in excess of $25,GOO; 
and that no distributor made profits in excess of $75,000. 56 / Respondents' 
advertising on the other hand attributed earnings to named VX-6 
distributor of: 

$1554 one v'eek 

$146 one day 

$2316.9o one week 

$L0Z3 one month 57 / 

Tne uncontested finding of the judge was that claims such as 
these have the capacity and tendency to lead members of the public 
to uelieve that a substantial number of distributors of VX-6 wiLl 
regularly earn such amounts; and tnis representation is false, misleading 
n.'.d deceptive. Although respondents do not challenge this finding, 
they argue that representations relating to the earnings of specific 
distributors are literally true and if qualified would not be misleading. 

We do not agree. 

Even if qualified, respondents 1 repeated references to the 
extraordinary earnings of a few individuals would have a capacity and 
tendency to mislead prospective distributors into believing that such 
earnings ordinarily may be expected by VX-6 distributors. We believe 
die implication conveyed to the public by the heavy emphasis respondents 1 
advertisements place on extraordinary earnings would substantially 
contradict the qualifying disclosure as to the average earnings of VX-6 
distributors which respondents urge the Commission to accept. 


56/ i.D. 24. 25; Tr. 172-73. 
57/ CX 2 A-D . 
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The yener.il theme oi the challenged ads conveys a r.et impression 
...a: uutributin^ v'A-u is ii;e roau «.o maxing ''the IX^gcot, Las,eg. 

■wor.ey ot your L;:e ," 5S / far in excess of the amount ordinarily earned 
by VX-6 distributors. Considering respondents' advertisements in 
their entirety as they would be read by those to whom they are directed, 
we do not believe the qualifications urged by respondents would change 
the net impression of advertising claims foun^. unlawful. 59/ 


We also believe that earnings claims which are unrelated to the past or 
present earnings of VX-6 distributors should be covered specifically 
by the order. Respondents represented that: 


IT'S NOT TOO LATE.' What do you want to make 
of your life? . . . An independent business of your 
own? . . . An income of $15,000 to $50,000 per 
year? . . .Part-time earnings of $10, $15, $20 per hour? 
Money for a bigger or better home, a second 
car, college for your children, retirement for yourself 
and your wife? . . These dreams can be a reality 
once you get on the job as an authorized VX-6 
Distributor. 1 60/ 


The judge found such representations misleading ana deceptive, and 
we agree. These representations, like those relating to earnings of 
specific distributors, constitute a significant part of respondents' 
advertising and far exceed the earnings normally received by dealers 
in VX-6. We have, therefore, modified the judge's order so that it 
will specifically cover such claims. 

Complaint counsel also recommend an additional order provision 
which would require respondents to keep records which substantiate 
the accuracy and representativeness of any advertised earnings claims. 
Respondents vigorously oppose this requirement. First, they believe 
it improper for complaint counsel to propose on appeal a relief provision 
which did not appear in the notice order and which was not recommended 
for consideration by the judge. In addition, respondents view this 
provision as an unlawful attempt to shift the burden of substantiating 
earnings claims in future advertising. We find neither of respondents' 
arguments persuasive. 


5M/ CX 18(A, 

59/ CX 1 (A and 3); CX 2 (A-D); CX 4 (A and B); CX 6 (A-D); CX 6 (C); 
CX 8 (B and C); CX 11 (A and B); CX 14 (A-B); CX 18 (A-B); CX 30; 

CX 31 (A-D); CX 36 (A and B); CX 109 (A-B); CX 110 (A); CX 113 (A). 
. Koch v. FTC , 206 F.2d 311 (6th Cir. 1953); Kalwajtys v. FTC . 237 F.2d 
654 (7th Cir. 1956) cert, denied. 352 U.S. 1025. 


60/ CX 36 3 . 
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The record herein reflects that respondents extensively 
represented the earnings of no mo e than one-half of one percent of 
the distributors as the earnings which one could normally expect as 
a VX~6 distributor. Having found these representations to be misleading 
and deceptive, it is incumbent upon us tc insure that such deception 
does not continue. 

Respondents view any record-keeping provision as an unlawful 
shifting of the burden of substantiating their earnings claims. This 
contention is without merit. The Commission may require respondents 
to maintain records to support their earnings claims in order to protect 
the public against a continuation of their unlawful practices. The 
record-keeping requirement is reasonably related to the violation 
and is necessary to prevent repetition of the wrong. It is, therefore, 
a lawful provision and will be included in our order. 61/ 

B. Testimonials 

Complaint counsel further object to tue judge's order relating 
to the use of testimonials. The judge's order would require respondents 
to obtain express authorization in writing before using or referring 
to a testimonial; and, in addition, respondents must have good reason 
to believe that at the time of such use, publication or reference, the 
person or organization named subscribes to the facts or opinions 
therein contained. Complaint counsel contend this provision does not 
adequately protect the public interest because respondents would not 
be required to date the testimonials appearing in advertising or to 
ascertain that they are genuine "in ail respects." 

Respondents were charged in the complaint with using testimonials wh 
appeared to contain the statements of persons who were using respondents' 
product at the time the testimonials were published and that respondents had 
not been given permission to publish such statements. The evidence 


61/ Tashof v. FTC. 437 F.2d 707 (D.C. Cir. 1970). 
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demonstrated that respondents published testimonial letters without the 

authorization of the writers and continues :o publish such testimonials 

% 

tor several years after the writers had discontinued u* ng the product 
and no longer endorsed it. 6 2J 


The Commission is of the view that smtemen of fac t in testimonials 
hould not be used in advertising where such facts s"o untrue or mislead 
with respect to the performance characteristics of the product. In Urns 
proceeding, however, the complaint did not challen, toe truth of factual 
statements in the testimonials. Thus, on the record ^ofore us, the 
judge's order appropriately requires respondents to obtain from the 
author of a testimonial written authorization, to use his test.menial 
m advertising. Once such authorization is obtained, the testimonial 
may be published so long as respondent has good reason to believe, ~t 
the time it is being used, the author subscribes to the views therein 
contained. In these respects, the judge's order provision is reasonable 
and it is affirmed. 


C. Distribution of the Order 

Finally, respondents challenge the provision of the judge's order 
requiring them to deliver a copy of the order to all present and future 
salesmen and to obtain a statement acknowledging receipt of the order. 
This provision appeared in the notice order, but respondents did not 
contest it before the judge. Nevertheless, the question was fully 
briefed by the parties and we think it appropriate to consider on appeal. 

Respondents object to this provision on the grounds that it is 
unnecessary and compliance would be unduly burdensome. Respondents 
claim all of their 12,000 distributors are independent contractors, mostly' 
' part-time-opportunity seekers," and they anticipate a turnover rate 
of 100 l j annually in distributors. Based on this estimated turnover rate, 
respondents calculate the total cost of compliance with this requirement, 
including printing and mailing, would run to $24,000 per year. 


62/ I.D. 25-30. 
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Respondents also point out that they produce and provide the distributors 
v,itn ah sales material; and they conclude, since their distributors 
piOv-uce absolutely no advertising material, there is no danger that 
unlawtul advertising will reach the -onsumer from anyone other than 
respondents. 


Respondents objections to .ns provision are premised on the 
wholly unsupported contention that each year there is a complete turnover 
ot VX-6 distribu o . We find this contention lacking any record 
support, and we believe it unwarranted to assume such a total and rapid 
turnover given the tact that respondents have approximately 12,000 
distributors. Pe. pondents concede they have placed in their distributors' 
possession all of the sales literature used to s41 the product. Thus, 
u is reasonable to assume many of respondents' current distributors 
“ ave relied and will continue to rely upon representations found unlawful 
in tms proceeding unless they are informed of the Commission's order. 

In our judgement, it is necessary to inform these distributors of the 
Commission's order to provide adequate protection against the contir.ua- 
i.on of tne deception made possible through respondents' dissemination 
of deceptive advertising literature. 


Complaint counsel have not, however, persuaded us that it 
is necessary to require respondents to provide a copy of the order to 
a.'l tuture distributors. We believe any further distribution by respondents 
oi cik.ven.sing material .ound unlawful in this proceeding is adequately 
covered by our order and would certainly include advertising material 
furnished to all new distributors. 


ror the reasons herein stated, the Commission has determined 
that the order entered by the administrative law judge should be 
modified in accordance with this Opinion; and as modified, it is affirmed. 

February 16 1973 
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Before MOORE, FRIENDLY and AN¬ 
DERSON, Circuit Judges. 

PER CURIAM: 

National Dynamics Corporation 
(NDC) manufactures a battery additive 
known as VX-6. It markets the product 
largely through some 12,000 distribu¬ 
tors. Some of these work on a'full-time 
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oasis, but most work only part-time. 
The distributors are not NDC em- 
•loyees, b it the company supplies them 
*jth sales and advertising materials 
v ith which to promote the product.' 

In November 1969, the Federal Trade 
Commission issued a complaint against 
N'DC’s advertising practices. Broadly 
speaking, the charges were of two sorts: 
Some related to allegedly misleading 
claims concerning potential earnings of 
VX-6 distributors; others concerned the 
performance claims NDC made for its 
product. Following the leisurely course 
typical of FTC proceedings, this one led 
to a six paragraph cease and desist or¬ 
der issued February 16, 1973, and ended 
in an order denying reconsideration dat¬ 
ed May 1,1973. 

Only four of the six ordering parr- 
graphs are challenged. Two of these, 
paragraphs 1 and 2, relate to the overly 
enthusiastic depiction of the rewards 
awaiting prospective distributors; one, 
paragraph 4, relates to representations 
concerning the performance of VX-6; 
the remaining one, paragraph 6, directs 
N'DC to deliver a copy of the order to all 
present salesmen or other persons en¬ 
gaged in the sale of its products and to 
secure a signed statement acknowledging 
receipt. 

[1] Paragraph 1 requires NDC to 
cease and desist from 

Representing, directly or by impli¬ 
cation, that persons purchasing re¬ 
spondents’ products can or will derive 
any stated amount of sales, profits or 
earnings; or representing, directly or 
by implication, the past or present 
sales, profits or earnings of purchas¬ 
ers of respondents’ products unless in 
fact the past sales, or the profits and 
earnings represented, are those of a 
substantial number of purchasers and 
accurately reflect the average sales, 
profits or earnings of such purchasers 
under circumstances similar f i those 


of the purchaser or prospective pur¬ 
chaser to whom the representation is 
made; or misrepresenting, in . ny 
manner, the past, present or future 
sales, profits or earnings from the re¬ 
sale of respondents' products. 

In the course of its attack on this para¬ 
graph, NDC says it cannot feasibly com¬ 
ply with the phrase “under circum¬ 
stances similar to those of the purchaser 
or prospective purchaser to whom the 
representation is made” since it does not 
know what the circumstances of any 
particular purchaser may be. Apparent¬ 
ly the Commission was endeavoring to 
require NDC to disclose whether the dis¬ 
tributors whose earnings they cited 
worked part-time or full-time, but the 
language is not well adapted to carrying 
out this sound purpose. We likewise do 
not see why NDC should be limited to 
advertising only the average sales or 
earnings of its distributors rather than 
be permitted to state ranges for various 
types of distributors, provided it does 
not make deceptive use of unusual earn¬ 
ings realized only by a few. We shall 
not undertake to redraft the paragraph; 
with some good will on both sides, these 
problems should be readily susceptible of 
resolution. 1 

[2, 3] Changes in paragraph 1 will 
require conforming changes in para¬ 
graph 2 which requires NDC to main¬ 
tain records substantiating the accuracy 
of its representations. Beyond that, 
while the Commission can permissibly 
require NDC to keep records of the sales 
of distributors hi various basic catego¬ 
ries, such as part-time and full-time 
workers, the requirement that the 
records reflect the sales, profits or earn¬ 
ings of distributors “under circum¬ 
stances similar j” purchasers or pro¬ 
spective purchasers is too vague. NDC 
also objects to the recordkeeping re¬ 
quirement because it claims that it can¬ 
not feasibly obtain the profit and earn- 


I. NDC has called our attention to t. e action 
of the FTC in approving an affidavit of 
compliance on a similar issue in Matter of 
Merlite Industries, Inc., File No. 6523W9, 


dated Merch 1, 1967. Without in any way 
limiting the FTC to that formulation, we 
think it may afford a useful basis from 
which to start a redraft. 
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ings figures of its thousands of distrib¬ 
utors. Commission counsel answers that 
NDC must have records showing the 
sales to each distributor and information 
concerning the permitted markup, and 
that this would suffice if the representa¬ 
tions were similarly limited. We think 
this paragmph should be clarified as in¬ 
dicated. On the other hand, NDC’s ar¬ 
gument that it was denied due process 
because the recordkeeping provision was 
not sought in the complaint, althou ?h it 
was proposed in complaint counsel’s ap¬ 
peal brief to the Commission and an¬ 
swered by NDC, is without merit, 
FTC v. National Lead Co., 352 U.S. 419, 
427—428, 77 S.Ct. 502, 1 L.Ed.2d. 438 
(1957), as NDC’s broader attacks even 
more plainly are. 

^ 14] Paragraph 4 of the order directs 
NDC to cease and desist from 

Representing, directly or by impli¬ 
cation, in any advertisement that an 
independent laboratory has tested any 
product or that any laboratory test 
substantiates or supports performance 
claims in said advertisement, unless 
each performance claim in said adver¬ 
tisement has been substantiated by a 
competent scientific test conducted by 
said laboratory or laboratories and un¬ 
less such laboratory or laboratories 
have supplied respondents with a 
written report which describes, in de¬ 
tail, the entire test performed, includ¬ 
ing, but not limited [to], the product 
tested, instruments used, test proce¬ 
dures, data and results of such test. 

NDC says this is inconsistent with the 
findings by the Administrative Law 
Judge and the Commission that the test 
reports in the company’s possession ade¬ 
quately substantiated its claims concern¬ 
s' Petitioners contend that the initial com¬ 
plaint and proposed order did not adequately 
identify the issues to be litigated. However, 
the complaint sufficiently alleged that the 
performance claims had not been substanti- 


ing the effectiveness of VX-6. How¬ 
ever, both the Administrative Lnw 
Judge and the Commission found that 
NDC’s performance claims relating to 
the durational capacities of VX-6 wera 
clearly unsubstantiated. The Commis- 
sion further found that petitioners had 
expressly or impliedly represented VX-6 
as laboratory-tested, without qualifica¬ 
tion, and that those representations bad 
conveyed the misleading impression that 
the duration-of-effeet claims were based 
on laboratory tests. Although petition-, 
ers contend that paragrapn 4 should, ai 
most, prohibit only unsubstantiated du¬ 
rational claims, the paragragh as writ¬ 
ten appears reasonably related to the 
misrepresentations found by the ”;m- * 
mission. Accordingly, we find no flaw 
in paragraph 4, FTC v. Colgate-Palm- 
o’ive Co., 380 U.S. 374, 389-390, 85 S.Ct. 
1935, 13 L.Ed.2d 904 (1965).* 

[5] We likewise see no merit in 
NDC’s objections to paragraph 6, de¬ 
scribed above. NDC’s point is that 
sir ce it supplies the distributors with all 
the advertising materials, there is no 
need to send a copy of the order and ob¬ 
tain a receipt. But distributors may 
have a supply of old materials and may 
not confine themselves to the written 
word. Since the copies of the order can 
be delivered along with the revised ad¬ 
vertising material, the only burden on 
NDC 's of using certified mail so as to 
obtain a receipt. To impose this re¬ 
quirement if well within the broad pow¬ 
er confided to the FTC in framing re¬ 
medial orders. 

The petition to review is denied ex¬ 
cept with respect to Paragraphs 1 and 2 
of the order which are remanded to the 
Commission for reformulation in accord¬ 
ance with this opinion. No costs. 

•Jed through adequate testing and that the 
product had not been "fully tested,” and 
paragraph 4 of the final order is a narrower 
version of the two portions of the proposed 
order dealing with representations of testing. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Lewis A. Engman, Chairman 
Paul Rand Dixon 
Mayo J. Thompson 
M. Elizabeth Hanford 
Stephen Nye 


In the Matter of 

NATIONAL DYNAMICS CORPORATION, 
a corporation, and 
ELLIOTT MEYER, individually 

and as an officer of said corporation. 


) DOCKET NO. 8803 
) 

) ORDER REOPENING 
) PROCEEDING 


This matter having been remanded to the Commission 
by the United States Court of Appeals fox the Second Cir¬ 
cuit by its opinion filed March 6, 1974, for reformula¬ 
tion of paragraphs 1 and 2 of the Commission's order issued 
February 16, 1973, 

IT IS THEREFORE ORDERED that the proceedings be, and 
they hereby are, reopened for the limited purpose of refor¬ 
mulation of paragraphs 1 and 2 of the Commission's order 
issued February 16, 1973. Both parties are directed to 
serve upon each other and upon the Commission within thirty 
(30) days from the date of service upon them of this order 
proposed reformulated language in accordance with the opinion 
of the Court of Appeals. The parties will then be permitted 
to file responsive papers within fifteen (15) days to the 
proposals made by their opponents. 


By the Commission. 


SEAL 


Issued: October 8, 197^ 




“T 


Secretary 


r 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


NOV | fl 19/4 



RV 


) 

In the Matter of ) 

% 

NATIONAL DYNAMICS CORPORATION, a ) 

corporation, and ' ' LOCKET NO. 88D3 

ELLIOTT MEYER, individually and a? ! 

an officer of said corporation. 1 
_' ) 


PROPOSED REFORMULATION OF PARAGRAPHS 
1 AND 2 OF THE COMMISSION’S ORDER 
ISSUED ON FEBRUARY 16, 197T 


COME NOW Michael C. McCarey and Jeffrey Tureck, 
Counsel Supporting the Complaint, and in response to 
the Commission's Order Reopening Proceeding dated 
October 8, 1974, state as follows: 

On February 16, 1973, the Federal Trade Commis¬ 
sion issued an order ‘in the above-captioned matter. 
This order contained, inter alia, the following 
paragraphs: 

1. Representing, directly or by implication, 
that persons purchasing respondents' 
products can or will derive any stated 
amount of sales, profits or earnings; or 






X 
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representing, directly or by implication, 
the past or present sales, profits or 
earnings of purchasers of respondents' 
products unless in fact the past sales, 
or profits and earnings represented, are 
those of a substantial number of purchasers 
and accurately reflect the average sales, 
profits or earnings of such purchasers 
under circumstances similar to those of 
. the purchaser or prospective purchaser to 

whom the representation is made; or mis¬ 
representing, in any manner, the past, 
present or future sales, profits or 
earnings from the resale of respondents' 
products. 

2. Failing to maintain accurate records which 
substantiate that the past or present • 
sales, profits or earnings' represented 
are accurate and are those of a substan¬ 
tial number of purchasers and accurately 
reflect the average sales, profits or 
earnings of such purchasers under circum¬ 
stances similar to those of the purchaser 
or prospective purchaser to whom the 
representation is being made. 
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Respondents appealed to the Court of Appeals 
or the Second Circuit, challer^ing four of the six 
paragraphs of the Commission's order. The court, in 
a per curiam decision^ determined that the above- 
quoted order paragraphs were defective, and remanded 

those paragraphs of the order to the Commission to be 

. . 2 / 

reformulated in accordance with the court's decision.— 

The remainder of the order was aifirmed and enforced 
by the court ,-—'' and is not relevant to this motion. 

• The court remanded Paragraph 1 of this order 

for two reasons. First, it found the prohibition 
against advertising any but "average" sales or earnings 
to be too restrictive, although it did agree that de¬ 
ceptive use of unrepresentative earnings claims should 
be prohibited.—^ Second, it found the language 
"circumstances similar to that of the purchaser or 
prospective purchaser to whom the misrepresentation is 
made" to be too vague. Order Paragraph 2 was remanded 


1/ National Dynamics Corp. v. F.T.C., 492 F. 2d 1333 
(2d Cir. 1974). 

2 / Id. at 1335-36. 

3/ See the court's order dated March 28, 1974. 
Certiorari was denied by the Supreme Court on 
November 11, 1974 (citation not yet available). 

4/ National Dynamics Corp. v. F.T.C., supra , note 1, 
~ at 1335. 
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L' cause it, being tailored to Paragraph 1, contained 
the same language which the court found objectionably 
vague in that paiagraph. 

It proposed that the following paragraphs be 
substituted for those renanded by the court. Changes 
from the original order paragraphs are indicated by 
underlining. Paragraph 1 has been divided into sub- 
paragraphs for clarity. 

1. (a) Representing, directly or by implica¬ 

tion, that persons purchasing respond¬ 
ents' products can or will derive any 
stated amount of sales, profits or 
earnings; 

(b) representing, directly or by implica¬ 
tion, the past or present sales, 
profits or earnings of purchasers of 
respondents' products unless in fact 
such sales , profits or earnings are 
those- made by a substantial number of 
xchasers in a concurrent, equal 
period of time; provided, however . 
that if the sales, profits, : earnings 
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were made must be clearly disclosed 

in immediate conjunction with the 

representation of sales, profits or 

earnings and with the same conspjcu - 

ousness ; 

(c) representing, directly or by implica ¬ 
tion, +~he amount of past or present 
sales, profits or earnings of purchasers 
of respondents 1 products for which 
respondents do not have in their posses ¬ 
sion at the time the representation is 
made, adeguate s ubstantiation as described 
in Order Paragraph 2, infra : 

(d) misrepresenting, in any manner, the 
past, present, or future sales, profits 
or earnings from the resale of respond¬ 
ents' products. 

2. Failing to maintain records adeguate to sub ¬ 
stantiate any representation concerning the 
sales, profits or earnings of purchasers of 
respondents 1 products for a period of three 
(3) years after said representation was last 
made, which substantiation shall be made 
available to prospective purchasers of 
respondents* products, the Commission and 













123a 


PROPOSED REFORMULATION OF PARAGRAPHS 1 AND 2 OF THE COMMISSION’S 
ORDER ISSUED ON FEBRUARY 16, 1973 

its staff, upon reasonable demand; provided 
that such substantiation shall include but 
not necessarily be limited to evidence that 
such purchasers in fact resold the products 
and realized the profits or earnings repre ¬ 
sented . 

The proposed changes serve two purposes. First, 
they are intended to conform the order ;o the court's 
decision, but without weakening the order. Second, some 
changes serve the purpose of clarifying the earlier 
language to reflect more clearly the order's intended 
effect. 

In regard to conforming the order along the lines 
suggested by the court, several changes have been made. 

In answer to the court's criticism that respondents 
should not be limited to the use of average sales figures, 
language to this effect has been eliminated in the pro¬ 
posed reformation of Paragraph 1. However, since the 
court did agree that respondents should not "make decep¬ 
tive use of unusual earnings realized only by a few,''—^ 
it is clear that respondents may be "fenced in" regarding 
sales and earnings claims as long as ranges of sales 
and earnings figures are permitted to be used. Therefore, 


_5/ Id 
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proposed subparagraph 1 (b) as re-drafted permits repre¬ 
sentations of ranges of sales, profits or earnings, but 
only if the figures represented reflect sales and earn¬ 
ings of a substantial number of purchasers in the con¬ 
current equal period of time. Further, Jie time pe od 
in which sales, profits or earnings were made must be 
disclosed if they were made more than one year prior to 
the time when the representation was last made. These 
conditions insure that respondents' sales and earnin' 
claims are not deceptively used. On the other hand, 
they are not unduly restrictive, and permit respondents 
to make a reasonably wide range of claims if their 
distributors do in fact make significant sales of Respond¬ 
ents’ products. 

To further conform Paragraph 1 to the court's 
dictates, the language requiring respondents to determine 
whether the circumstances are similar between a potential 
distributor and past or present distributors concerning 
whom sales or earnings claims were being made, has been 
deleted. In initially drafting this provision, complaint 
counsel contemplated that respondents would satisfy it 
if sales and earnings figures achieved by part-time 
distributors were the only sales and earnings figures 
represented to potential part-time distributors, pro¬ 
viding that the sales and earnings figures represented 


V 
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were reasonably current. Since nearly all past, present, 
and potential distributors of respondents' products 
are part-time, requiring respondents to insure that only 
part-time earnings claims are made to potential part- 
time distributors is probably unnecessarily cautious. 

As to insuring that the sales and earnings representa¬ 
tions are relevant to the potential distributor as to 
time, the previously-mentioned language ordering dis¬ 
closure of wnen all represented sales and earnings 
which occurred more than one year ago were made should 
be sufficient. 

The court also pointed out that since Paragraph 
2, which requires respondents to maintain records to 
substantiate its sales or earnings claims made pursuant 
to Paragraph 1, uses some of the same language as 
Paragraph 1, it too would have to be modified. Accord¬ 
ingly, the language which the court found objectionable 
in Paragraph 1 has been deleted in the reformulated 
Paragraph 2, and has been replaced with language from 
more traditional record keeping provisions. 

Other changes which appear in the ’-eformulated 
Paragraphs 1 and 2 are designed to clarify the language 
of the previous order provisions and to make them more 
effective. Subparagraph 1 (c), which does not appear 
in the old Paragraph 1, is merely a corollary of 
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of Paragraph 2, and is implicit therein. Nonetheless, 

it was decided to add subparagraph 1 (c) to the order, 

for the purpose of making the dictates of the order 

clearer. 

The changes proposed for Paragraph 2 are more 
important, though again primarily only clarifying or 
even limiting in nature. For example, a three year 

limitation was added to the record beeping provision; 

\ 

the original provision had no cut-off point. In addition, 
language was added requiring respondents to give the 
Commission staff and prospective distributors access 
to the substantiating records maintained by respondents. 
This language closely parallels subparagraph (d) (1) of 
the Revised Proposed Franchise Rule, and was added to 
Paragraph 2 as reformulated to achieve a measure of 
consistency. Howev°r, access of the Commission and its 
staff to records being maintained pursuant to a Commis¬ 
sion order is implicit therein. Therefore, the only 
real change is in ordering respondents to provide this 
information to potential distributors. However, if 
respondents must maintain this substantiation in any 
event, it appears inconsequential to require them to 
make it available to the few distributors who request 
to see it. 

The final change proposed requires respondents 
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to have evidence that its distributors actually resold 
the products purchased from respondents and made the 
represented sales or earnings as part of their sub¬ 
stantiation for sales or earnings claims. This is 
intended to clarify the previous language, which re¬ 
quired respondents to maintain records substantiating 
the accuracy of any sales or earnings claims. This 
change is proposed because of the discussion in the 
court's decision of the use of respondents' records of 
the sale of thuir products to distributors as substanti¬ 
ation for sales and earnings claims.—^ It was never 
intended that anything less than actual evidence of 
s ales or earnings by the distributors be permitted as 
substantiation under Paragraph 2; this is the reason 
Paragraph 2 as originally proposed required respondents 
to maintain records "which substantiate that the past 
or present sales, profits or earnings represented are 
accurate ... ." Obviously, substantiation showing 

only respondents' sales of its products to distributors 
does not meet this requirement. It does net indicate 
if the distributors ever resold the products they 
purchased, and if they did, at what price. This latter 
point is particularly important since respondents have 
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various suggested sales prices for their products. 

Even if there is a way to infer from respondents' 
records that sales were made by distributors (and it is 
contended that no such way exists), there is no way to 
determine the price at which these sales were maae. 
Therefore, the order as originally drafted required the 
same substantiation as the reformulated Paragraph 2; 
the proposed change is merely a clarification of the 
original language. 

It must be pointed out that the case cited by 
the court in footnote 1,—' / Merlite Industries. Inc . 

File No. 652 3049 (1967), should not be considered as 
precedent in this matter, since it was merely an 
Assurance of Voluntary Compliance. Complaint counsel 
consider the applicable paragraph (Paragraph 1) of that 
AVC to be grossly insufficient, especially for these 
respondents. 

In conclusion, Paragraphs 1 and 2 of the order 
in this matter, as reformulated, meet the objections 
stated by the court in its decision remanding these 
paragraphs, would effectively protect the public 
interest, and would not impose unreasonable compliance 
obligations on respondent. 


_7/ See Id. at 1335. 


m 


:« 










129a 


IM«j|*t)SKD REFORMULATION OF PARAGRAPHS 1 AND 2 OF THE COMMISSION'S 
ORDER ISSUED ON FEBRUARY 16, 1973 

Respectfully submitted, 



November 15, 1974 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


) 

la the Matter of ) 

) 

NATIONAL. DYNAMICS CORPORATION, ) 

a corporation, and ELLIOTT MEYER, ) 

individually and as an officer of ) 

said corporation. ) 




Docket No. 8803 

PROPOSED ORDER 




r* \ ■ 


In-response to the Order of the Commission 
October 8, 1974,'counsel to respondent respectfully 
the attached proposed reformulation of Paragraphs 1 
of the Commission's Order, issued February 16, 1973, 
accordance with the opinion of the Court of Appeals. 


, cate 
submit 
and 2 
in 


Counsel to Respondent is not submitting a brief 
thi3 time. A brief shall be submitted, however, in 
accordance with the opportunity to file responsive papers 
within fifteen (15) days of the receipt of the proposals 
respondent receives.from the Commission's counsel. 


Respectfully submitted, 


FRIEND & DORFMAN, P, 

: / l 


b y 



/Jeruld W. Dorfmarv^ Esq j 
/ Counsel to Respondent / 
/747 Third Avenue I y 
New York, New XorXs L0017 


Issued: November 15, 1974 
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% 

1. (a) representing directly or by implication, 

Lhac persons purchasing respondent's products will, with 
certainty, derive any stated amount of sales, profits or 
earnings; (1) nothing herein shall prevent respondent from 
setting forth a. calculation of the margin or profit, over 
the cost of the product, which will result if a purchaser 
does sell a stated amount of product, (2) or setting forth 
potential sales which purchasers can make so long as such 
claims have a reasonable basis in fact. 

(b) representing directly or by implication, 
that a substantial number of past or present purchasers of 
respondent’s products have made, or are making, unusually 
high earnings, unless the range of such earning are 
stated for all respondent’s distributors and where any stated 
amounts of past or present earnings are represented for 
any past or present purchaser or group of purchasers, such 
ns $8, $15 or $25 par hour, or $20,000 per year, or a 
testimonial is used, the pertinent facts, such as, the con¬ 
sistency with which such earnings are made, the number of 
purchasers involved, and whether such earnings are typicaL 
or not, will also be disclosed. Nothing herex.. shall be 
construed to prohibit the use of truthful earnings testi¬ 
monials, which are qualified as hereinabove provided. 
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2. failing to maintain for a period of three 
years accurate records of sales and resales to purchasers 
which substantiate that past or present sales represents- 
tions of earnings are accurate. Where representations of 
earnings are based upon such recorded sales and the compu¬ 


tation of permitted mark-up, such will be disclosed in 


.•aw.'* - 


-r^ >-• 


"advertising- Where repeat sales are made to a purchaser, 

- *• •~ t “* "f.T 

that will be sufficient evidence that the amount of pro- 

a • *' r *• - •. „ z i * * . * . . 

duct previously purchased was sold at the permitted mark- 







I 


133a 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISS^l N 


RPcnvFO 4 


s._steams 


In the Matter of ) 

) 

NATIONAL DYNAMICS CORPORATION, a ) DOCKET NO 8803 

corporation, and ) 

ELLIOTT MEYER, individually and as ) 

an officer of said corporation. ) 


REPLY TO RESPONDENTS' PROPOSED 
CHANGES TO PARAGRAPHS 1 AND 2 
OF THE COMMISSION'S ORDER 


•COME NOW Michael C. McCarey and Jeffrey Tureck, 
counsel supporting the complaint, and in response to 
respondents' proposed changes to Paragraphs 1 and 2 
of the Commission's Order, submitted in accordance 
with the Commission's Order Reopening Proceeding, 
recommend that revised Paragraphs 1 and 2 submitted ( 
by respondents be rejected and that those submitted 
by complaint counsel be adopted. 

The revised language recommended by respondents 
should be rejected for several reasons. 

First, respondents' proposed Paragraph 1(a), 
which would prohibit only representations that 


I 
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"persons purchasing respondent's products will, with 
certainty , derive any stated amount of sales, profits 
or earnings,is much too narrowly drafted to pro¬ 
vide any real protection to the public. It is unlikely 
that respondents would ever want to assert that pro¬ 
spective distributors would, with certainty , realize- 
particular earnings. However, as the Commission found 
herein, respondents have in the past represented in their 
advertising literature that there was a substantial 
possibility, if not a probability, that prospective dis¬ 
tributors would enjoy particular earnings when few, jf 
any, distributors realized such earnings.^/ 

As we understand respondents' proposed Order Para¬ 
graph 1(a), it would not prohibit representations of 
this type because such claims are couched in terms of 
possibility or probability and not certainty. Thus, 
the representations which formed the basis for an order 
concerning potential earnings in the first instance 
would not be prohibited by the Order proposed by 
respondents. 

The language in complaint counsel's proposal pro¬ 
hibiting any direct or implicit representation that 

♦ / Respondents' Proposed Order filed November 19, 

1974 (emphasis added). 

**/ National Dynamics Corp., 82 F.T.C. 488, 564 (1973). 


-v 
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purchasers "can or will derive any stated amount of 

sales, profits or earnings" was before the Court of 

Appeals for the Second Circuit as part of the Conmis- 

sion's Order.—l^ The court did not challenge this 

language on review, and we see no reason to revise it 

at this time. 

Second, respondents' proposed Paragraph 1(b) is so 
vague that compliance and enforcement are made impos¬ 
sible. Many of the terms used, such as "unusually high 
earnings," "the range of such earnings," "the pertinent 
facts," and "whether such earnings are typical," are so 
imprecise that the paragraph is rendered meaningless. 
Furthermore, Paragraph l^b) expressly permits respond¬ 
ents to represent extraordinary earnings claims of a 
single distributor (if certain facts are disclosed), a 
practice complaint counsel submit is inherently decep¬ 
tive. Moreover, the Court of Appeals in its decision 
in this matter indicated that respondents should not be 
permitted to utilize atypical earnings claims. The 
court stated, 

We likewise do not see why NDC should 
be limited to advertising only the 
average sales or earnings of its 

*/ National Dynamics Corp. v. F.T.C., 492 F.2d 1333 
( 2 d Cir. 1974). 
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distributors rather than be permitted 
to state ranges for various type of 
distributors provided it does not make 
deceptive use of unusual earnings 
realized only by a few .— / 

Finally, respondents have proposed changes to the 
recordkeeping provision which are premised on the use 
of their records of sales to distributors as presumtive 
evidence of the fact that the distributors in turn made 
sales and profits. Complaint counsel fully discussed 
the inadequacy of this type of evidence as substantia¬ 
tion for sales and earnings claims in the previously 
submitted Proposed Reformation of Paragraphs 1 and 2 . 
and will not repeat that discussion here. 

In summary, respondents' proposed Order Paragraphs 
are for the most part too vague to understand what 
is being required and too narrowly drafted to effectively 
prohibit the deceptive practices engaged in. Moreover, 
the recordkeeping provision would permit respondents to 
use inadequate material for substantiation of sales 
and earnings claims. For these reasons, respondents '* 
proposal should be rejected by the Commission. 


Jj/ National Dynamics Corp. v. F.T.C., 492 F.2d 1333, 
1335 (2d Cir. 1974) (Emphasis added). 
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December 


RESPONDENTS' PROPOSED CHANGES TO PARAGRAPHS 
- AND 2 OF THE COMMISSION'S ORDER 


Respectfully submitted, . 
Michael C. McCarey ^ 

Jeffrey Tureck 

Counsel Supporting the 
Complaint 


4. 1974 


1 
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UNITED STATES OF AMERICA 


■O' 


FEDERAL TRADE COMMISSION 


) 

In the Matter of ) 

) 

NATIONAL DYNAMICS CORPORATION, ) Docket No. 8803 

a corporation, and ELLIOTT MEYER, ) 
individually and as an officer of ) 

said corooration. ) RESPONSE TO C OMPLAINT 

) COUNSEL'S PROPOSED 

- REFORMATION* 


Now comes counsel to Respondents, and in response 
to the Proposed Reformulation of Paragraphs 1 and 2 which 
Complaint Counsel filed November 18, 1974, states as 
follows: 

I. 

Respondent has no wish to misrepresent the 
past or present earnings of its distributors or to pre¬ 
dict the earnings of any potential distributor. 

However, the Second Circuit agreed with respon¬ 
dents' contention that paragraphs 1 and 2 of the Commission 
order of February 16, 1973, was too broad and too vague. 

In remanding the order for reformulation the Court set 
out rather brief guidelines to follow and left it up 
to the "good will on both sides" to fashion a rational 
provision. Respondents' position is that a rational 
provision will allow respondents to inform its potential 
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distributors of the fact that other distributors have 

been successful sellers of Lne product in the past, and 
i hac cue jotenLcaL distributee. has the same opportunity 

for making such sales himself. That, we believe was 
the intent of the Court, when it made reference to the 
Merlite matter. 

The order proposed by respondents is fair, 
protects the public by prohibiting the deceptive claims 
found to have occurred in the past, and allows respon¬ 
dent to state its message to potential distributors. 

II. 

Complaint Counsel's proposal is unreasonably 
restrictive and prohibits truthful, as well as potentially 
deceptive, claims. 

Their paragraph 1(a) prohibits respondent from 
representing that purchasers "can . . . derive any 
stated amount of sales, profits or earnings." Obviously, 
this prohibition is too broad. If John Doe has made 
a "stated amount of profits" then the prospective dis¬ 
tributor "can" do it too. The danger which Complaint 
Counsel seeks to prevent is that respondent will repre¬ 
sent exaggerated earnings as possible such as, "you 
can make $1000/day." There would certainly be no prob¬ 
lem to the claim "you can make $100/week, if there was 
a reasonable basis for doing so. Yet, Complaint Counsel's 
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proposal would eliminate reasonable as well 

able representations or potential eurnin.js. 
responden~.' .. V:iiness , as wo ... th • ease i u M 


as unreason- 

Since 
cli a * , i . 


the making of sales for resale, it must have a certain 
amount of leeway in which to operate. Paragraph 1(a) 
of the proposal of Complaint Counsel does not allow 
even claims which are reasonably based upon truthful 
and accurate past experience. 

Proposed paragraph 1(b) prohibits respondent 
from making truthful, qualified earnings claims and, 
even goes further to restrict such claims to specific 
time frames. The language of the order is such, that 
counsel could not possibly begin to advise respondents 
on compliance with it, because after reading it and 
re-reading it, counsel cannot understand it. 

In any event, no reference to a time frame 
for limiting the validity of earnings claims would be 
acceptable to respondent since no such allegation was 
made in the complaint or in the order before the Second 
Circuit Court of Appeals. Complaint Counsel cannot now, 
at this late date propose new terms and new conditions 
in this order, when the only power which the Court has 
conferred upon the Commission is to reformulate the 
previous order within the guidelines set by the Court. 
Thus, proposed Paragraph 1(b) is unacceptable to respon¬ 


dent. 
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III. 

Proposed Paragraph 1(c) is objectionablc, 
because, again, at is completely naw and beyond the 

realm of "reformulation." 

IV. 

Proposed Paragraph 1(d) is unacceptable for 
the reasons stated in respondents' brief before the 
Second Circuit. It is no less than a prohibition 
against violation of Section 5 of the FTC Act. ( Country 
Tweeds, Inc. v. FTC, 347 F.2d 144 CA 2, (1964), Joseph 
Kaplan & Sons v. FTC, 347 F.2d 785, (1965), Gimbel Bros. 
v. FTC , 114 F.2d 578, CA 2, (19 , Speigel, Inc . v. FTC, 

411 F.2d 481, CA7, (1969)). 

V. 

As for proposed Paragraph 2, it appears to 
bear no relation to Paragraph 1, because under Paragraph 
1 there appears to be no permissible claims that can be 
made for past, present, or potential earnings. However, 
the Second Circuit specifically would allow National 
Dynamics to base its earnings representations upon its 
records of " sales to each distributor and information 
concerning the permitted markup, and . . . this would 
suffice if the representations were similarly limited." 

Although respondent will keep records of all 
of its sales to distributors and will retain all testi¬ 
monials and other records of earnings sent in by distrib- 







ORDER MODIFYING FINAL ORDER ON REMAND. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS: 


Lewis A. Engman, Chairman 
Paul Rand Dixon 
Mayo J. Thompson 
M. Elizabeth Hanford 

Stephen Nye 


In the Matter of 

NATIONAL DYNAMICS CORPORATION, a 
corporation, and 

ELLIOTT MEYER, individually and as an 
officer of said corporation. 


) 

) 

) 

) 

) 

) 

) 

) 


DOCKET NO. 8803 

ORDER MODIFYING 
FINAL ORDER ON 
REMAND 


This matter is before the Commission upon remand from 
the United States Court of Appeals for the Second Circuit 
for revision of paragraphs 1 and 2 of the order, and upon 
briefs submitted by counsel for respondents and complaint 
counsel relating to said paragraphs. The Commission ha 
determined to modify paragraphs 1 and 2 as explained i 
the accompanying decision, and has further determined to 
republish the remainder of the order in the same form as 
issued, such remainder having become final. Therefore, 

IT IS ORDERED, That respondents National Dynamics 
Corporation, a corporation, and its officers, and Elliott 
Meyer* individually and as an officer of such corporation, 
and respondents' agents, representatives, and employees, 
directly or through any corporate or other device, in 
connection with the advertising, offering for s * le ' sa ' 
or distribution of the battery additive, VX-6, or of any 
other products, in commerce, as "commerce" is defined in 
the Federal Trade Commission Act, do forthwith cease ant 
desist from: 

1. Representing, directly or by implication, that 
persons purchasing respondents' products can or will der 
any stated amount of sales, profits, or earnings; or mis¬ 
representing in any manner, the past, present, or future 
s!lS? promts, or earnings from the resale of respondents 

products; 
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Provided that the foregoing paragraph shall not be 
construed to prohibit: 

(a) an accurate representation of any range 
or ranges of sales, profits, or earnings achieved by 
purchasers of respondents' products which includes 
a clear and conspicuous disclosure (in bold-face 
type at least equal in size to that of the represen¬ 
tation of the range or ranges where such appear in 
print) of the following information: 

(i) an accurate statement of the number 
of participants achieving sales, profits, 
or earnings within the stated range, and 

(ii) an accurate statement of the time 
period in which the reported figures were 
achieved. 

The figure purporting to be the end figure of 
the highest range in an advertisement may not exceed 
the highest amount of sales, profits, or earnings 
actually achieved by a purchaser. 

(b) accurate testimonials regarding the sales, 
profits, or earnings achieved by a purchaser of 
respondents' products, provided that any such testi¬ 
monial includes or is accompanied by the following 
clear and conspicuous disclosures (in bold-face type 
at least equal in size to that of the principal 
portion of the testimonial, if printed): 

(i) an accurate statement of the average 
amount of time per week or month required by 
the purchaser to achieve the stated results; 

(ii) an accurate statement of the year 
or years during which, and the geographical 
areas in which, the stated results were 
achieved; and 

(iii) if the results achieved by the 
purchaser providing the testimonial do not 
represent the average or median sales (or 
profits or earnings, whichever is included 
in the testimonial) of all purchasers of 
respondents' products during the time 
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period covered by the testimonial, an 
accurate statement of the average or median 
sales (or profits or earnings) of all 
purchasers of respondents' products during 
the time period covered by the testimonial, 
or the following statement: IMPORTANT NOTICE: 

THE RESULTS ACHIEVED BY THIS PURCHASER ARE 
BETTER THAN, AND NOT TYPICAL OF, THE RESULTS 
ACHIEVED BY THE MAJORITY OF PURCHASERS WHO 
PARTICIPATED DURING T1IE TIME PERIOD DESCRIBED. 

2. Failing to maintain records wnich substantiate 
that any past or present sales, profits, or earnings 
represented are accurate. Where ranges of sales, profit , 
or earnings are represented, such records shall be sufficient 
to substantiate the number of purchasers achieving results 
witnin any stated range and the time period during which 
such results were achieved. Where average or median figures 
are represented, such records shall be sufficient to sub¬ 
stantiate that such median or average figures are accurate. 
Where testimonials regarding sales, profits or earnings 

are employed without the statement entitled "IMPORTANT 
NOTICE," described in Par. 1(b) (iii)above, such records 
shall be sufficient to substantiate that the performance 
described in the testimonial constitutes the average or 
median performance for all purchasers of respondent.;' 
products during the stated time period. 

3. Representing, directly or by implication, contrary 
to fact, that any product has been approved by any labora¬ 
tory or by any other organization or person. 

4. Representing, directly or by implication, in any 
advertisement that an independent laboratory has tested 
any product or that any laboratory test substantiates or 
supports performance claims in said advertisement, unless 
each performance claim in said advertisement has been sub¬ 
stantiated by a competent scientific test conducted by said 
laboratory or laboratories and unless such laboratory or 
laboratories have supplied respondents with a written report 
which describes, in detail, the entire test performed, 
including, but not limited to, the product tested, instru¬ 
ments used, test procedures, data, and results of such test. 

5. Using, publishing, or referring to any testimonial 
or endorsement unless (1) such use, publication or refer¬ 
ence is expressly authorized in writing, and unless 

(2) respondents have good reason to believe that at the time 
of such use, publication, or reference, the person or 
organization named subscribes to the facts and opinions 
therein contained. 
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6. Failing to deliver a copy of this order to cease 
and desist to all present salesmen or other persons engaged 
in the sale of respondents' products, and failing to secure 
from each such salesman or other person a signed statement 
acknowledging receipt of such order. 

IT IS FURTHER ORDERED, That the respondent corporation 
shall forthwith distribute a copy of this order to each of 
its onerating divisions. 

IT IS FURTHER ORDERED, That respondents shall notify 
the Commission at least 30 days prior to any proposed 
change in the corporate respondent such as dissolution, 
assignment, or sale resulting in the emergence of a 
successor corporation, the creation or dissolution of 
subsidiaries, or any other change in the corporation which 
may affect compliance obligations arising out of the order. 

IT IS FURTHER ORDERED, That respondent herein shall, 
within sixty (60) days after service upon it of this 
order, file with the Commission a report, in writing, 
setting forth in detail the manner and form in which it 
has complied with this order. 

By the Commission. 



Secretary 

ISSUED: March 4, 1975 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS: 


Lewis A. Engman, Chairman 
Paul Rand Dixon 
Mayo J. Thompson 
M. Elizabeth Hanford 
Stephen Nye 


--j 

In the Matter of ) 

) 

NATIONAL DYNAMICS CORPORATION, a ) 

corporation, and ) DOCKET NO. 8801 

ELLIOTT MEYER, individually and as an ) 
officer of said corporation. ) 

) 


21OF T HE COMMISSION 
By Dixon, _C ominisr. joner: 

The 'omr.isu 1i issu.d an order in this case on 
February l»i 197 ;, from which respondents appealed to the 
Court o 4 for the Second Circuit, challenging four 

of the j; ’.. order paragraphs. The court has remanded the 
master to the. Comr: osion with instructions that para¬ 
graphs 1 1 2 of the Commission’s ordei be reformulated 

• n accord a:.- w h the court’s decision. 1/ 

The i ngrapns in question would enjoin respondents 

' rom: 

1 . l.cpresenting , directly or by implication, 

tnat persons purchasing respondents' products 
can or will derive any stated amount of sales, 
prot tr or earnings; or representing, directly 
or by implication, the past or present sales, 
profits or earnings of purchasers of respond¬ 
ents' products unless in fad the past sales, 
or profits and earnings represented, ara those 
of a substantial number of purchasers and 


1/ National Dynamics Corp. v. F.T.C., 492 F. 2d 1333 (2d 

Cir. 1974); cert, denied . _U.3._ (1974). Certiorari 

had been sought by respondents with respect to the two 
paragraphs of the order which the Court of Appeals affirmed. 
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accurately reflect the average sales, profits 
or earnings of such purchasers under circum¬ 
stances similar to those of the purchaser or 
prospective purchaser to whom the representa¬ 
tion is made; or misrepresenting in any manner, 
the past, present or future sales, profits or 
earnings from the resale of respondents' 
products. 

2. Failing to maintain accurate records which 
substantiate that the past or present sales, 
profits or earnings represented are accurate 
and are those of a substantial number of 
purchasers and accurately reflect the average 
sales, profits or earnings of such purchasers 
under circumstances similar to those of the 
purchaser or prospective purchaser to whom 
the representation is being made. 


In framing thooe order provisions, the Commission 
sought to eliminate the substantial misrepresentations of 
earnings figures which were found by the administrative law 
judge and whose existence was unchallenged before the Court 
of Appeals. Tie court concluded, however, that the Commis¬ 
sion had reined respondents in too tightly. It expressed 
’.--approval of the prohibition on representations of earnings 
figur°s that were not average figures, and use of the 
phrase "under circumstances similar to those of the 
_urchaser..." which the court concluded was unduly vague. 

The court indicated that respondents should be able to make 
use of ranges of earnings in their advertisements. 2/ 


2/ The court said: 

We likewise do not see why NDC should be limited to 
advertising only the average sales or earnings of 
its distributors rather than be permitted to state 
ranges for various types of distributors provided 
it does not make deceptive use of unusual earnings 
realized only by a few. 

The court did not address itself expressly to the question 
of earnings "testimonials." Respondents assert that these 
should be permitted; complaint counsel cite the quoted language 
as evidence that the court disapproved of such testimonials, 
and argue that to cite the experience of an atypical distribu¬ 
tor in an advertisement is inherently deceptive. The above- 
quoted language can certainly be read to imply that the court 
felt that nondeceptive use could be made of unusual earnings 
realized only by a few. The Commission's modified order 
addresses this issue by requiring clarifying disclosures 
where earnings testimonials are used. 
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Paragraph 2, a recordkeeping requirement, was remanded 
so that it could be changed to reilect whatever alterations 
were made in paragraph 1. 

The Commisrion on remand has considered the views of 
respondents and complaint counsel. Both have submitted 
proposed drafts of a reformulated order, and have commented 
on each other's proposal. While we do not doubt that the 
submissions evidence that "good will on both sides" which 
the court thought would yield a solution on remand, to say 
that the parties remain at odds is an understatement. The 
Commission has sought to address the court's mandate by 
retaining those portions of the broad prohibitory language 
in paragraph l of which the court did not disapprove, while 
adding two provisos which make clear the right of respondents 
mder the order to vise earnings ranges and testimonials 
under specified conditions. The Commission believes that 
this order addresses the court's fundamental concern, which 
was to allow respondent! to utilize certain common approaches 
to the advertising of earnings, while forbidding them to use 
these or other techniques to perpetuate the deceptions 
described in the record. 

ilntior modified paragraph 1, use of earnings ranges may 
£)•; made provided that for any stated range ( i.e . , $5-10,000), 
respondent* >lro provide an equally clear and conspicuous 
nt.it'jm'nt the number of distributors who achieved earnings 
within that range, and a statement of the period of time 
over which the figures were compiled. In addition, the top 
figure for the r.ighest earnings range may not exceed the 
highest earnings figure actually achieved by a distributor, 
to prevent, for example, use of a $20-40,000 category when 
the highest achieved figure might be only $30,000. We 
believe that these requirements are recessary to prevent the 
deceptive us? of earnings ranges, without being unduly 
burdensome. 

With respect to .estimonials the Commission has taken 
a similar approach. Among the earnings representations 
found deceptive by the administrative law judge were repre¬ 
sentations of the earnings of a few exceptional individuals 
in a context which implied that they were typical. While 
the Court of Appeals did not make clear its view on the use 
of earnings testimonials, as opposed to earnings ranges, the 
Commission has endeavored to permit use of testimonials in 
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a nondeceptive manner, in view of the court's general desire 
to permit truthful claims. The second proviso to paragraph 1, 
therefore, permits accurate testimonials provided they are 
accompanied by (1) a disclosure of the amount of time per 
week or per month required by the testifying party to achieve 
the stated results; (2) a disclosure of the year or years 
during which, and the geographic area in which, the stated 
results were achieved; and (3) a disclosure of the median or 
average results of all participants, or the following statement 

"IMPORTANT NOTICE: THE RESULTS ACHIEVED BY THIS 

PURCHASER ARE BETTER THAN, AND NOT TYPICAL OF, 

THE RESULTS ACHIEVED BY THE MAJORITY OF PURCHASERS 

WH PARTICIPATED DURING THE TIME PERIOD DESCRIBED." 

One of these last alternative disclosures must be made only 
if the results described in the testimonial do not in tact 
represent the averaae or median results achieved by 
purchasers of respondents' products. 

The necessity for these disclosures is readily apparent. 
Consumers cannot possibly assess the relevance of a testi¬ 
monial to thei'- own likely experience without knowing the 
amount of time per week or month devoted by the testifying 
party to achieving the results, or the geographic area with¬ 
in which such results were achieved. A statement of the 
year or year.; during which the stated results were achieved 
is needed to ensure that testimonials either reflect recent 
•esults or consumers are aware that they do not. 

The third disclosure is designed to eliminate the 
likelihood that a consumer will construe the testimonial 
of an individual as being representative of what the average 
participant in the program has achieved, when such perform¬ 
ance is not representative. Even when testimonials are not 
accompanied by deceptive embellishments, there is a 
substantial likelihood that many consumers will understand 
them to represent a result that the average consumer can 
expect to achieve. Moreover, in this case respondents 
sought in many ways to convey to prospective purchasers 
that the exceptional results of individuals were not 
exceptional at all, for example, by stressing the ordinari¬ 
ness of the individuals who had achieved the unusual 
results. Where the results described in testimonials 
are not typical, we believe that the only way that 
deception may be avoided is by means of disclosures 
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which indicate the lack of representativeness. An ideal 
solution would be a flat requirement that where stated 
performance is not typical, respondents be required to 
state affirmatively what exactly is the typical result. 

Only in crus way is the consumer likely to be made fully 
aware of the extent to which the testimonial result departs 
from what the majority have accomplished. In recognition, 
however, of the fact that detailed compilation of average 
or median figures for all di^ -ributors may impose a substan¬ 
tial burden on respondents 3/, our order provides, as an 
alternative, that respondents may state conspicuously that 
the performance of a testifying party is not typical, and 
exceeds the average. Respondents recognize, in their own 
proposed order, the necessity for some indication of whether 
or not testimonial results are typical. We have enlarged upon 
this recognition simply to the extent of requiring that the 
lack of representativeness be disclosed clearly and force¬ 
fully, in a way that its import cannot be mitigated by the 
text of the testimonial. 4/ 

With respect to the words "circumstances similar to 
ti*ose of the purchaser or prospective purchaser," to which 
thr court objected, complaint counsel note that inclusion 
of these w ,.:ds may be unnecessarily cautious inasmuch as 
most of respondents' distributors are part-time and any 
figures (moan, median, range) based on the performance of a 
large number of distributors would necessarily be largely 
r-‘SulLS of part-time performers. In light of this the 
Commission has determined simply to omit the language to 
which the court had objected. 


3/ In this respect earnings claims may be somewhat different 
Tror.i typical product performance claims, as to which informa¬ 
tion regarding average performance should be readily 
available to the advertiser. 

1/ if respondents do not wish to maintain information 
7i 1 lowing them to know whether or not testimonial results 
are typical, we think clearly the presumption must be that 
such results exceed the average. Respondents can avoid 
this disclosure by compiling and stating average or median 
results. 
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Paragraph 2 has been modified to require maintenance 
of substantiation for claims made pursuant to the require¬ 
ments of paragraph 1. 

The Commission has further determined to republish 
those portions of its order which were appealed and 
affirmed by the Court of Appeals or not appealed at all. 

An appropriate order is appended. 

By the Commission. 


March 4, 1975 
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PETITION FOR RECONSIDERATION 

Pursuant to Section 3.55 of the Commission’s Rules 
of Practice, comolaint counsel hereby petition the 

I 

Commission to reconsider its "Order Modifying Final,Order 
on Remand/"a copy of which was served on complaint counsel 
on March 31, 1975. 
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I. i i.vRPDucTior: 

Respondents appealed the Commission's Order in this 
matter to the United States Court of Appeals for the 
Second Circuit. The court, in a per curiam decision,—^ 
determined that paragraphs 1 and 2 of the order were 
defective, and it remanded those paragraphs to the Commis¬ 
sion for refonnulation in accordance with the court's 

. . 2 / 

decision.— 


The court remanded paragraph 1 of the order for two 
reasons. First, it found the prohibition against adver¬ 
tising any but "average" sales or earnings to be too 
restrictive, although it did agree that deceptive use of 
unrepresentative earnings claims should be prohibited.— 
Second, it found the language "circumstances similar to 

that of the purchaser or prospective purchaser to whom 

4/ 

the misrepresentation is made" to be too vague.— 


1 / National Dynamics Corp. v. F.T.C., 492 F. 2d 1333 
(2d Cir. 1974). 

2/ Id. at 1335-36. 
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Paragraph 2 of the order was remanded because it, being 
tailored to paragraph 1, contained the same language v.u. 
the court found defective in that paragraph.—^ 

On remand, the Commission, after considering the 
views and proposed revised orders of both sides, modified 
paragraphs 1 and 2 of the order in the manner set fort.i 
in the Appendix attached hereto. 

We will herein demonstrate that the Commission's order 
as modified is inadequate because it docs not effectively 
prevent respondents from making deceptive use of atypical 
earnings claims. We will also suggest several minor and 
"technical" changes to the order which are in keeping with 
the decisions of both the court and the Commission but 
which, if adopted, would substantially increase the 
protection the order would afford the public. The specific 
changes we are proposing are also set forth in the 
Appendix. 

II. DECEPTIVE USE OF RANGES PERMITTED UNDER THE COMMISSION'D 
ORDER 

In striving to comply fully with the court's directive 


5/ Id. 
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that respondents be allowed to make non-dcceptivc use of 
earnings ranges, the Commission modified the order to 
permit the use of any earnings range provided only that 
three conditions were mot: first, that respondents dis¬ 
close the number of persons who achieved earnings within 
the range, second, that respondents disclose the period 
of time over which the earnings were realized, and third, 
that the Lop figure in the range did not exceed the 
highest earnings actually achieved by a distributor. 

Under the Commission's revised order, respondents 
could advertise a very large range in order to crcat • the 
impression that the average earnings of distributors is 
at a midpoint between the extremes and thus to suggest 
that average earnings are much higher than they really 
are. For example, according to a stipulation in the 
record,—^ of the 12,000 distributors who purchased VX-6 
from respondents during a recent calendar year, not|nore than 
.5% earned more than $10,000 and not more than five! 
distributors earned more than $25,000. Under the Commis¬ 
sion's modified order, respondents could advertise: 


6/ Transcript at 172-73. 
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"IXiring a recent year, v/o had 12,000 dist ributors wao eair.-d 
up to $25,000." 

Such a claim would suggest, at least to some con.;uim't 
that the average VX-G distributor earns somewhere around 
$12,500 (approximately the middle point bet ween /.ero and 
$25,000) when in truth and in fact, a statistically 
insignificant percentage—. 5.i—of VX-6 salesman may have 
earned that amount. 

Our proposal for dealing with this shortcoming in 
the order is to require respondents to disclose the uistri- 
bution of VX-6 salesmen within any range that respondents 
elect to use. See subparagraph 1 (a) (i) of complaint 
counsel's proposed revised order. Wo also propose that 
respondents be required to disclose the dates between which 
respondents' distributors realized the earnings represented 
in the stated range. See subparagraph 1 (a) (iv) of the 
proposed revised order. This would insure that prospective 
distributors would be informed of how recent were the 
sales and purchases that form the basis for whatever 
representations in the form of ranges respondents elect 
to make. 

Another example of the deceptive use of ranges that 
might be permitted under the Commission's revised order is 
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the representation of a range of earnings enjoyed by a 
statistically insignificant percentage of respondents' 
distributors. Using the facts from the stipulation 
referred to sunra , respondents, under the Commission's 
order, night be able to assert: "During a recent year, 

60 of our distributors earned between $10,000 and $26,000" 
without also being required to disclose that these 00 
distributors represented less than one-half of one 
percent of all VX-6 distributors. 

Our suggestion for dealing with this problem is our 
proposed subparagraph 1. (a) (ii) which would require 
respondents to provide to prospective VX-6 distributors 
an accurate statement of the percentage of all VX-6 
distributors represented by the persons within the 
stated ranges. 

None of the additional disclosures we arc proposing 
would impose significant additional rccordheeping 
burdens. In determining the number of distributors that 
fall within the range (which is v/hat the Commission's 
order presently requires) respondents 
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wil} bo reviewing information thut would permit them to 
determine the distribution of distributors within the 
rantjc (which is wiiat we propose to require). Respondents 
need perform nothing more than a simp] o aritlunctic calcu¬ 
lation to determine what percentage of respondents' total 
number of distributors is represented by the persons in 
the range represented. In determining the length >f ‘ :;:k- 
during which the reported sales, earnings, or profits were 
enjoyed (which is what the Commission's order presently 
requires), respondents would have to review records that 
would necessarily disclose the year or years in which 
such earnings were enjoyed (which is what we propose to 
require) . 


III. 


THE I'.E OF TP!nTIMO!;IAT..* COETAILIEG 
CLAIMS COHPLKD WITH A DISCLOSURE 

repke.;e::t average sales 


ATYPICAL EARNING 
THAT THEY DO LOT 


Revised paragraph (1) (b) (iii) of the Commission's 
order permits the use of atypical earnings testimonials 
provided only that in connection therewith, respondents 
also disclose: (a) the time required to achieve such 
earnings and the year or years during which the results 
were achieved, and (b) if the results do not represent 
the average or median earnings of all purchasers of 
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respondents* products during the time period covered by 
the testimonial, an accurate statement of such average 
or median earnings or the following statement: 

Important Notice: The Results 
Achieved By This Purchaser Arc 
Better Than, And Not Typical of 
Purchasers Who Participated 
During The Time Period Described. 

This provision enables respondents to use testimonials 
regarding extremely atypical earnings ( e,g ., "Jones, Smith, 
Green, Davis and Long, all of whom are VX-6 distributors, 
each made over $25,000 during a recent year") and then to 
disclose that such earnings are not representative of a 
"majority" of purchasers. In truth and in fact, such 
testimonials may be so atypical that they represent nothinq 
more than a stati stically insignificant number ( e. g. , .04'.') 
of distributors, but the order docs not compel disclosure 
of this fact. By using atypical earnings claims codbled 
with the disclosure contained in the Commission*3 order, 
respondents arc free to leave prospective VX-6 distributors 
with the impression that while Jones, et al. do not 
i ^resent a majority of distributors, they arc representa¬ 
tive of a significant minority of distributors and that 
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therefore; the chances of a prospective distributor onoymj 
earnings around 525,000 per year, while not being 50-50, 
are nevertheless fair. In fact, they are virtually non¬ 
existent . 

Moreover, it is not unrealistic to thin!: that respondent 

might attempt to use testimonials containing atypical catnii. • 

claims to misrepresent that a substantial number of its 

distributors enjoy relatively high earnings. Respondents 

were found to have directly misrepresented that thousands 

of their distributors earned thousands per month when in 

. 7 / 

fact no more than sixty enjoyed such earnings.— It is 
not fanciful to suppose that respondents might attempt to 
do indirectly what they have been enjoined from doing 
directly. 

Our proposal for correcting this defect in the order 
is to deny respondents the option of using testimonials 
containing atypical earnings claims if they generally dis¬ 
close that such earnings do not represent average earnings 
for VX-6 distributors. Eliminating this option would 


7/ National Dynamics Corp., 82 F.T.C. 488, 563-64 (1973) 
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require respondents to disclose the mean or median earnings 
whenever * i.oy used testimonials containing atypical earnings 
claims. 

It is unlikely that this proposal would require 
respondents to keep more records than they are presently 
keeping in the normal course of their business. It might 
require respondents to perform calculations—of mean or 
median earnir.gs—which respondents might otherwise not 
perform. However, this would simply bo the "price" these 
respondents would have to pay if they wanted to use testi¬ 
monials regarding atypical earnings. In view of respondenta' 
prior history with the Commission—they have been the 

\\/ 

sub]cct of two Commission orders within the last 14 years—— 
the cost is neither excessive nor unreasonable. 

IV. KEYING THE RECORD'TCP INC, PROVISION TO THE . GGE. ’.TE D 
MODIFICATION.! 

If the Commission revises order paragraph 1 as suggested 
herein, it should also modify order paragraph 2— the record¬ 
keeping provision——to make it consistent with paragraph 1. 


B / For the earlier Commission order binding respondents, 
see Staccy-Warncr Corp., 56 F.T.C. 21, 24-25 (1050). 
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V. MI CCKM./VrEOUS CIIAt.'fi KS 

There arc, in addition, several miscellaneous modifi¬ 
cations v/hich v/e wi3h to suggest. 

I irst, the phrase "have derived" should be inserted 
in paragraph 1 immediately before "can derive, or will 
derive. I his addition makes clear tli.it a 1 } earning claims 
are proscribed except as subsequently authorized by the 
order. I his change appears to be consistent with the 
language in the immediately following part of the same 
sentence which proscribes the misrepresentation of "the 
• present, or future sales, profits, or earnings 
. . . (emphasis added). 

Second, the word "mean" should be substituted for the 
term "average" whenever the latter appears in the order. 

The term average" is a relatively imprecise term which is, 
at times, used to refer to the mode——the item in a series 
which appears most often. Since the earnings figure which 
appears most often may be atypical, especially if respondent 
use figures which are accurate to the penny, permitting 
respondents to disclose only a mode average may not increase 
the potential purchaser's knowledge of his likely success 
selling ,*X-6. The "mean" is a more precise term referring 
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to a specific type of average# arid for this reason# it is 
preferred. 

Third# the Commission's order uses "purchasers of 

respondents' products"—^ or just "purchasers"—' inter- 
* 

changcablywith "participants".~ Me suggest that the 
Commission only use "purchasers of resoondents' products" 
or "purchasers". The use of the term "participants"# 
because it suggests something more than a mere purchaser 
of VX-6# may interject unnecessary problems in an already 
difficult area.—^ 

» 

vi. summary a;:d cokcf.ur.ions 

The foregoing makes clear that in their present form, 
paragraphs 1 and 2 of the Commission's order can easily be 
evaded and for that reason# they are inadequate to protect 
the public interest. It is also clear that by making 
several relatively minor technical changes to these 
paragraphs# the Commission can make them much more effective 


9 / E.g. . order subparagraph 1 (a) . 

10 / E.o. # order subparagraph 1 (b) (i). 

11/ E^# order subparagraph 1 (a) (i). 

12 / Wo have not revised the order to make it conform 
with this suggest on. 
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instruments for protecting prospective distributors from 
deceptive earnings claims. Finally, it is clear that the 
changes we suggest can be made without violatin'; any of 
the directives contained in the Court of Appeals' decision. 

Respectfully submitted. 


/yiwiw 1 C./y A f tc*vA 

Michael C. McCaroy ^ 



Supporting the 
Complaint 


DATED: April 21, 197 5 


/ 
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APPENDIX * 

1. Representing, directly or by implication, that persons 
purchasing respondents' products have derived , can derive, 
or will derive any stated amount of sales, profits, or 
earnings; or misrepresenting in any manner, the oast, 
present, or future sales, profits, or earnings from the 
resale of respondents' products; 

Provided that the foregoing paragraph shall not be 
construed to prohibit: 

(a) an accurate representation of any range or ranges 
of sales, profits, or earnings achieved by purchasers of 
respondents' products which includes a clear and conspic¬ 
uous disclosure (in bold-face type at least equal in size 
to that of the representation of the range or ranges where 
such appear in print) of the following information: 

(i) an accurate statement of the number of 
participants achieving sales, profits, or earnings within 
the stated range and an accurate statement of the number pf 
these oarticiaants achieving sales, profits, or earnings 
within each quarter of the stated range. 


* Language which is proposed by this petition is indicated 
by underlining; language which this petition proposes to 
delete is indicated by brackets. 
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(i i) an .icrur.it o statement of Mm per^^ntage 
of i H : of respondents' products achieving 

nP)lil.'., or '■ irnirn;:; within the stated ranno ; 

(iii) an accurate statement of the time period 
( (•>. a ., one week, th.ree months, one year) in which the 
reported figures were achieved; and 

( i v) an accurate statement of 1 he year or '/■ i r 
durino whieh i ho reported ficures were achieved . 

The figure purporting to be the end figure of the 
highest range in an advertisement may not exceed the highest 
amount of sales, profits, or earnings actually achieved by 
a purchaser. 

(b) accurate testimonials regarding the sales, profits, 
or earnings achieved by a purchaser of respondents' products, 
provided that any such testimonial includes or is accompanied 
by the following clear and conspicuous disclosures (in bold¬ 
face type at least equal in size to that of the principal 
portion of the testimonial, if printed): 

(i) an accurate statement of the average amount 
of time per week or month required by the purchaser to 
achieve the stated results; 

(ii) an accurate statement of the year or years 

/> 

during which, and the geographical areas in which, the 
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stated results were achieved; and 

(iii) if the results achieved by the purchaser 
providing the testimonial do not represent the m<- in or 
median sales (or profits or earnings, whichever is included 
in the testimonial) of all purchasers of respondents' 
products during the time period covered by the testimonial, 
an accurate statement of the mean or median sales (or 
profits or earnings) of all purchasers of respondents' 
products during the time period covered by the testimonial 
(, or the following statement: IMPORTANT NOTICE: THE 
RESULTS ACHIEVED BY THIS PURCHASER ARE BETTER THAN, AND 
NOT TYPICAL OF, THE RESULTS ACHIEVED BY THE MAJORITY OF 
PURCHASERS WilO PARTICIPATED DURING THE TIME PERIOD DESCRIBED]. 

2. Failing to maintain records which substantiate 
that any past or present sales, profits, or earnings 
represented are accurate. Where ranges of sales, profits, 
or earnings are represented, such records shall be sufficient 
to substantiate the number and nercentane of purchasers 
achieving results within any stated range, the number 
achieving results within all quarters of the stated range , 
and the time period and year or years during which such 
results were achieved. Where mean or median figures are 
represented, such records shall be sufficient to substantiate 
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that such median or mo in figures arc accurate, '.’here 
testimonials regarding -.ales, profits or earnings are 
employed without a statement [entitled "IMPORTANT KOTIC1', ") 
of nc-in or median sale; (or profits or earnings) described 
in Par. 1(b) (iii) aixivc, such records shal] be sufficient 
to substantiate that the performance described in the 
testimonial constitutes the mo ■ n or medi an per form.ir 'e 
for all purchasers of respondents' products during the 
stated time period. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


//<? RECEIVED 1 

{ MAY 141975 




COMMISSIONERS: 


Lewis A. Engman, Chairman 
Paul Rand Dixon 
Mayo J. Thompson 
M. Elizabeth Hanford 
Stephen Nye 


) 

) 

) 

) DOCKET NO. 8803 
) 

) 

) 

) 


OPPOSITION TO PETITION FOR 
RECONSIDERATION; MOTION TO 
EXTEND TIME FOR FILING SAME; 
AND REQUEST FOR A STAY_ 


Respondents, by their counsel, Friend & Dorfman, 
P.C., respectfully oppose the modifications suggested by 
complaint counsel's Petition for Reconsideration, and re¬ 
quests that the same be denied in toto . 

First, nowhere in the Petition are necessary 
grounds under §3.55 of the Commission's Rules set forth. 
Complaint counsel does not allege that its arguments 
concern "new questions . . . upon which the petitioner 


In the Matter of 

NATIONAL DYNAMICS CORPORATION, a 
corporation, and 

ELLIOTT MEYER, individually and as 
an officer of said corporation 


had no opportunity to argue before the Commission." 
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Merely to state that the proposals "would substantially 
increase the protection the order would afford the pub¬ 
lic," is insufficient under the Commission's Rules to 
justify acceptance of the Petition for Reconsideration. 

Complaint counsel's ingenious creation of 
hypothetical situations ny which respondents may deceive 
consumers, notwithstanding the tern of the proposed 
order, does credit to their imagination, and causes one 
to hope, as a consumer, that they never leave the em¬ 
ploy of the Commission. However, nothing is stated in 
their Petition which is so shocking to the conscience, 
or which so obviously demonstrates any inadequacies in 
the proposed order, that mandates the imposition of 
additional statistical and record-keeping requirements 
in an order already burdensome. There is, theoretically, 
no end to requirements one might create to render an 
advertisement "deception free." However, we think the 
limit has already been reached in this case. 

Without limiting respondent's rights on appeal, 
if any, the order as published by the Commission goes 
far enough, if not too far, in hamstringing respondents 
with regard to their permissible scope in publishing 


earnings claims. 







171a 


OPPOSITION TO PETITION FOR RECONSIDERATION; MOTION TO EXTEND 
TIME FOR FILING SAME; AND REQUEST FOR A STAY 


It is further respectfully requested that the 
Commission extend the time for the respondents to file 
their Opposition to Petition for Reconsideration, by 
accepting this late filing. Counsel's lateness was in- 
advertant, and was caused by a heavy litigation schedule 
over the past three weeks. 

Counsel further requests, in consideration of 
the complaint counsel's Petition for Reconsideration 
and Section 3.55, that the Commission stay the time for 
Appeal to the United States Court of Appeals for a period 
of thirty (30) days from the date its decision on the 
Petition is served upon respondents. 

Also, please note counsel's new address. 

Dated; New York, New York 
May 13, 1975 


sspectfuJly sutrtrtltted',' 


f/C' 

FRIEND 1 "6. DOR#l 
Counsel to/ReL 
7 47 Third Avenue 
New York, New^ork 



' 6^1 


■ru 


10017 
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ORDER STAYING EFFECTIVE DATE OF ORDER. 

UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Commissioners: 


Lewis A. Engman, Chairman 
Paul Rand Dixon 
Mayo J. Thompson 
M. Elizabeth Hanford 
Stephen Nye 


) 

In the Matter of ) 

) 

NATIONAL DYNAMICS CORPORATION, ) 

a corporation, and ) 

ELLIOTT MEYER, individually and ) 


as an officer of said corporation ) 
_) 


DOCKET NO. 8803 

ORDE STAYING EFFLX 
DATE OF ORDER 


The Commission has before it a "Petition for 
Reconsideration" filed by complaint counsel, and opposition 
thereto by respondents, regarding the Commission's order 
of March 4, 1975 in this matter. The Commission may be unable 
to resolve the issues raised in the Petition for Reconsider¬ 
ation prior to the time by which respondents must file an 
appeal from the order of March 4 should they wish to appeal. 
Therefore, 

IT IS ORDERED that the effective date cf this order of 
March 4, 1975 in this matter be, and it hereby is, stayed, 
pending resolution of complaint counsel's Petition for 
Reconsideration and respondents' opposition thereto. 

By the Commission. 


SEAL Charles A. Tobin 

Secretary 


C^L- Q-1 


ISSUED: May 27, 1975 
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ORDER GRANTING IN PART PETITION FOR RECONSIDERATION AND 
MODIFYING ORDER TO CEASE AND DESIST. 

UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS: 


Lewis A. Engman, Chairman 
Paul Rand Dixon 
Mayo J. Thompson 
M. Elizabeth Hanford 
Stephen Nye 


In the Matter of 

NATIONAL DYNAMICS CORPORATION, a 
corporation, and 

ELLIOTT MEYER, individually and as 
an officer of said corporation 


Complaint counsel have filed a "Petition for Reconsider¬ 
ation" of the Commission's order in this matter issued on 
March 4, 1975. Respondents have replied in opposition. The 
Commission has determined upon review of the matter that 
paragraphs 1 and 2 of its older of March 4, 1975, must be 
modified, for reasons indicated in the accompanying opinion. 
Therefore, 

IT IS ORDERED that respondents National Dynamics 
Corporation, a corporation, and its officers, and Elliott 
Meyer, individually and as an officer of said corporation, 
and respondents' agents, representatives and employees, 
directly or through any corporate or other device, in 
connection with the advertising, offering for sale, sale, 
or distribution of the battery additive VX-6, or of any 
other products, in commerce, as "commerce" is defined in 
the Federal Trade Commission Act, do forthwith cease and 
desist from: 

(I) (A) Representing, directly or by 

implication, that persons purchasing respondents' 
products can or will derive any stated amount of 
sales, profits, or earnings therefrom; 

(b) Misrepresenting in any manner the 
past, present, or future sales, profits or 
earnings from the resale of respondents' products, 


) 

) DOCKET NO. 8803 
) 

) ORDER GRANTING IN 
) PART PETITION FOR 
) RECONSIDERATION AND 
) MODIFYING ORDER TO 
) CEASE AND DESIST 
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or representing, directly or by implication, the 
past or present sales, profits or earnings of 
purchasers of respondents' products except that 
any or all of the following representations shall 
not be prohibited: 

(1) A true statement of the average or 
median sales, profits, or earnings actually 
achieved by all purchasers of respondents' 
products during any stated time period. 

(2) A true statement of any particular 
amount of sales, profits, or earnings 
actually achieved or exceeded by a substantial 
number of purchasers of respondents| prouucts 
during any stated time period, provided that 
it is accompanied by a clear and conspicuous 
disclosure (if printed, in typesize at least 
equal to that of the statement of sales, 
profits, or earnings) of the percentage of 
the total number of purchasers who have 
achieved such results. 

(3) An accurate representation of any 
range or ranges of sales, profits, or 
earnings actually achieved by purchasers of 
respondents' products for any stated period 
of time. Ranges describing yearly results 
shall not exceed $4,000 ( e.g ., $0-4,000; 
$2,000-6,000; $-,, 000-8,000). Ranges 
describing monthly results shall not exceed 
$350 (e^jj., $0-350; $350-700) and ranges 
describing results for any other time 
period shall not exceed an amount constitu¬ 
ting the same percentage of $4,000 as the 
time period constitutes of one year. A 
representation of any range or ranges of 
sales, profits, or earnings achieved by 
purchasers of respondents' products must 
include a clear and conspicuous statement 
(if printed, in typesize at least equal to 
that of the statement of the range) of the 
percentage which purchasers achieving 
results within the range constitute of the 
entire number of respondents' purchasers, 
provided, however, that if the ranges 
employed begin with $0 and proceed 
continuously upward, a statement of the 
number of purchasers within each range may 
be included in lieu of the percentage. 
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(4) Truthful testimonials regarding the 
sales, profits, or earnings achieved by a 
purchaser of respondents’ products, provided 
that any such testimonial includes or is 
accompanied by the following clear and 
conspicuous disclosures (if printed, in 
boldface type at least equal in size to 
that of any sales, profits, or earnings 
figure stated in the testimonial): 

(i) An accurate statement of the 
average amount of time per day, week, 
or month required by the purchaser to 
achieve the stated results; 

(ii) An accurate statement of the 
year or years during which, and the 
geographical area(s) in which, the 
stated results were achieved; 

(iii) If the results achieved by the 
purchaser providing the testimonial have 
not been achieved by at least 10% of all 
purchasers of respondents’ products during 
the time period covered by the testimonial, 
a statement of the average or median sales 
(or profits or earnings whichever is 
included in the testimonial) of all 
purchasers of respondents' products 
during the time period covered by the 
cestimonial, or the following statement: 

IMPORTANT NOTICE: THE RESULTS 
DESCRIBED ABOVE ARE SUBSTANTIALLY 
IN EXCESS OF THE AVERAGE RESULTS 
ACHIEVED BY ALL OUR DISTRIBUTORS. 

OUR RECORDS SHOW THAT ONLY_% OF 

OUR DISTRIBUTORS HAVE EQUALLED OR 
EXCEEDED THE PERFORMANCE DESCRIBED 
ABOVE DURING THE INDICATED TIME 
PERIOD; and 

(iv) If the results achieved by the 
purchaser providing the testimonial have 
been achieved by 10% or more of all 
purchasers of respondents' products during 
the time period covered by the testimonial, 
but are in excess of the average or median 
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results achieved by all purchasers, a 
statement of the percentage of all 
respondents' distributors who, according 
to respondents' records, have achieved 
equal or better results during the same 
time period, or a statement of the average 
or median results achieved by all 
purchasers of respondents' products 
during the same time period. 


(II) Failing to maintain records which substantiate 
that any representation made regarding past or present 
sales, profits, or earnings are accurate. Such records 
shall be sufficient to substantiate the accuracy of any 
representations made regarding amounts earned or sold, 
the number or percentage of purchasers achieving suer 
results, the time period during which such results ai j 
achieved, and the amount of time per day, week, or 
month required to achieve such results. 


IT IS FURTHER ORDERED that the respondent corporation 
shall forthwith distribute a copy of this order to each of 
its operating divisions. 


IT IS FURTHER ORDERED that respondents shall notify the 
Commission at least 30 days prior to any proposed change in 
the corporate respondent, such as dissolution, assignment, 
or sale resulting in the emergence of a successor corporation, 
the creation or dissolution of subsidiaries, or any other- 
change in the corporation which may affect compliance obliga¬ 
tions arising out of the order. 


IT IS FURTHER ORDERED that respondents herein shall, 
within sixtv (60) days after service upon them of this 
ord'-r, file with the Commission a report, in writing, setting 
forth in detail the manner and form in which they have 
complied with this order. 


By the Commission. 
SEAL 

ISSUED: June “IV, 19 7 5 


( 3 ^- 0 ‘ 1 

Charles A. Tobin 
Secretary 







177a 


OPINION OF THE COMMISSION. 

UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS: 


Lewis A. Engrain, Chairman 
Paul Rand Dixon 
Mayo J. Thompson 
M. Elizabeth Hanford 
Stephen Nye 


In the Matter of ) 

NATIONAL DYNAMICS CORPORATION, a 
corporation, and 

ELLIOTT MEYER, individually and as ) 
an officer of said corporation ) 

) 


DOCKET NO. 8803 


OPINION OF THE COMMISSION 


By Dixon, Commissioner : 

Complaint counsel have filed a "Petition for Reconsider¬ 
ation" of the Commission's Order in this matter issued on 
March 4, 1975. Respondents have replied in opposition. In 
order to obtain more time within which to consider the 
petition for reconsideration, the Commission, by order dated 
May 27, 1975, stayed the effective date of its March 4 order, 
and thereby, the time within which respondents might appeal 
it The order of March 4 modified an earlier cease and 
desist order of the Commission, pursuant to remand from the 
United States Court of Appeals for the Second Circuit, which 
had instructed that the original order be changed. 


Having reviewed the arguments made by complaint counsel 
in their petition for reconsideration, and respondents 
arguments in opposition, and after conducting our own review 
of the order previously entered, we have determined that it 
must be modified in order to accomplish the purposes mt.enc.ed 
by the Commission when it issued its opinion and order 
Marca 4. The order as revised is designed to eliminate 
certain "loopholes" in the earlier order to which complaint 
counsel have properly objected, while seating forth in some 
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detail and with reater clarity a wide variety of options 
available to respondents for making truthful claims concerr 
ing the earnings of their distributors, consistent with the 
mandate of the Court of Appeals. 

The Commission's original order in this matter, of 
which the Court of Appeals disapproved, limited respondents 
essentially to representations of average earnings. The 
Court of Appeals remanded with the instructions that 
respondents should not be limited to ave age earnings. 

Court suggested that the Commission consider permitting 
ranges of earnings to be represented, and implied, by its 
reference to an earlier assurance of voluntary compliance 
that truthful testimonials should also be allowed, though 
cautioning that respondents must not- be allowed to rake 
deceptive use of the unusual earnings of a few. 

In fashioning our modified order, we have proceeded 
on the theory that respondents should be allowed to make a 
wide variety of simple, truthful, nondeceptive statements 
concerning the earnings of their distributors. At the same 
time, they must be prevented from bandying about high 
earn’ r.gs achieved by a minority of purchasers with no 
indication of the unrepresentativeness of such earnings. 

If respondents lack evidence that the high reported earnings 
of a few distributors are in fact representative of the 
earnings of large numbers of other distributors, then it is 
clearly deceptive for them to portray the minority results 
reported to them without a clear indication of their 
unrepresentativeness. The appended order embodies a general 
prohibition on representations of past earnings, followed 
by a detailed enumeration of various broad sorts of earnings 
claims, in addition to average earnings claims which 
respondents may make: 

( 1 ) Average or median earnings . The order makes clear 
that any true statement of average or median earnings 
achieved by distributors during any particular stated past 
time period is permissible. For example; 

1. "Last year our distributors earned an average 


"In 1971 our distributors earned an average of 


3. "For all of 1973 our distributors earned an 
average of $_ per month." 
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4. "In May, 1973, our distributors earned an 
average of $_ 

The requirement that respondents provide some indica¬ 
tion of the time period upon which a statement of earnings 
is based is implicit in the requirement that they not 
misrepresent past earnings, a prohibition sanctioned by the 
Court of Appeals. Failure to disclose that represented 
achievements are in fact several years old is clearly mis¬ 
leading, since the assumption of readers is likely to be 
that they are based on recent information. 

(2) Statement of non-average, non-median earnings 
achieved by a subst a ntial number of purchasers" 

Respondents may wish to advertise that some number of their 
purchasers have earned some stated figure or more when the 
stated figure exceeds the average. The order would permit 
all representations of this sort, provided that a substan¬ 
tial number of purchasers have in fact earned the stated 
figure or more, and provided that a clear and conspicuous 
disclosure is made of the percentage of the total number of 
distributors constituted by those who, according to 
respondents' representations, have achieved or exceeded 
the stated amount. The percentage disclosure is necessary 
in order to avoid the misleading implications of statements 

such as "Hundreds of our distributors have earned $_ 

or more" when the hundreds constitute only a tiny fraction 
of all purchasers. Examples of the numerous earnings claims 
permitted by this section would be the following: 

1. "Last year at least 585 of our distributors 

(_% of all our distributors) earned $_ 

or more." 

2. "In 1972, _% of our distributors earned 

$_or more." 

3. '^In all of 1973, hundreds of our distributors 

(_% of all distributors) earned an average 

of $_ or more per month." 

4. "In May, 1973, at least 600 of our distributors 

(_% of the total) earned $_ or more." 


(3) Statements of earnings ranges . As complaint 
counsel have pointed out in tneir petition for reconsidera¬ 
tion, statements of ranges may be deceptive if the earnings 
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ranges are too large. A consumer presented with a state¬ 
ment that thousands of distributors have earned from 
» s to $ "is likely to assume that the average 

lies somewhere near the middle of the range, and that 
substantial numbers of people have achieved results in the 
top of the range. As complaint counsel point out in their 
petition for reconsideration, stipulated records in this cas*> 
show for a particular year that over 99% of respondents 
distributors earned under $10,000, while a few earned in excess 
of $25,000. Common sense, moreover, would suggest that in 
most business opportunity situations one would find a few 
exceptional individuals performing well above average, 
rather than an even distribution of earnings results fr 'r, 
bottom to top. Thus, the use of an unduly large range 
encompasses the exceptional earnings of a few will result m 
deception, with the extent of deception increasing as the 
range does. 

Complaint counsel's solution to this problem is to 
require that respondents state figures for each quartile of 
any earnings range they choose to employ. This solution, 
however, would not be fair in instances w..ere respondents 
properly employed narrow ranges in an effort to present an 
accurate portrayal of their purchasers' earnings, nor would 
it entirely suffice in instances where respondents chose 
rangedso large that even quartiles thereof might be unduly 
broad. We think it is clear that in suggesting that the 
Commission fashion its order to permit the use of earnings 
ranges, the Court of Appeals anticipated that respondents 
would make use of reasonably descriptive ranges. In dealing 
with this problem in the past the Commission has at times 
adopted the approach of mandating particular ranges within 
which disclosures must be made. 1/ In an effort to allow 
respondents maximum flexibility consistent with the nondecep- 
tive use of earnings ranges, we believe the most app ^ op1 ^ 
solution in this case is to set an outer limit on the 
of permissible ranges. 

The order as revised will limit the size of permissible 
ranges to $4,000 tor representations of yearly earnings and 
proportional amounts for other time periods. st ^ p ^^ ed 
evidence in this case indicated that for a recent year over 
99% of respondents’ distributors earnp 1 $10,000 or less. 

Thus, if respondents wish to use earnings ranges to give 
consumers anaccurate picture of the earnings achieved by 
their distributors, it appears they will be able to cover 
the earnings of over 99% of their distributors by use of at 

1/ univers al Credit Accepta nce Corp., et _al. , 82 FTC 570, 

670 (1973), reversed as to another issue, sub nom Heater v. 
Federal Trade Commission , _F. 2d _ (9th _ir. 19/ )• 
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most three ranges. Even allowing for some measure of 
inflation and improvement in the performance of 
respondents' distributers, it would appear that at most 
four or five $4,000 ranges will, for the foreseeable future, 
be adequate to permit a description of the earnings of all 
but a tiny, unrepresentative handful of purchasers. 2/ 

I.arger ranges, in light of these considerations, could too 
easily be used to deceive. In the event that circumstances 
should change in the future and respondents can demonstrate 
that the order as drafted would prevent them from describing 
the earnings of the vast majority of their distributors by 
means of a small number of ranges, they may petition the 
Commission to modify its order. 

In addition, the order as revised requires that in 
stating any range, respondents must indicate the percentage 
of their distributors who have achieved results within the 
range. As noted witn respect to statements of non-average 
earnings above, this requirement is necessary to avoid the 
misleading implications of such statements as "Hundreds of 

our distributors have earned from $_ to $ " when 

in fact the hundreds may constitute only a small fraction 
of the total. In the event, however, that respondents 
choose to employ ranges beginning with $0 and proceeding 
continuously upward, they need only indicate the number 
or percentage of distributors within each range. Under 
such circumstances a consumer can readily determine the 
significance of large absolute numbers in the higher ranges. 

As in the case of other provisions, the one respecting 
earnings ranges requires that they must apply to "any 
stated period of time." Once again, this phrase is intended 
to require that respondents indicate the year in which 
stated results were compiled, as well as whether the results 
are yearly results, monthly averages, the results of one 
month only, or whatever. We think this is clearly implied 
in any requirement that respondents not misrepresent earnings. 
Pursuant to subsection (3) of the order, following are 
examples of the many sorts of representations which respond¬ 
ents would be able to make: 

1. "In 1973, (number) of our distributors (_% 

of all our distributors) earned from 

$ 6 - 10 , 000 ." 


2/ Respondents can, of course, encompass the earnings of all 

those at the top with a representation in the form _ 

or more," permitted by the order, or by use of testimonials, 
infra. 
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2. "In April, 1972, _% of our distributors 

earned from $350-700." 

3. "In the first 9 months of 1973, ( number ) of 

our distributors (_% of the total)earned 

from $400-750 each month." 

4. "In 1972, our distributors achieved the 
following earnings: 

$0-4,000 (number or percentage) 

$4-8,00^ 

$ 8 - 12,000 

$12,000 and up " 

(4) Earnings testi monials . Complaint counsel are 
correct, we believe, in pointing out that even though a 
consumer may be apprised that an earnings testimonial 
represents a "better than average" result, the consumer is 
still likely to assume that testimonial results represent 
an achievement that is within the realm of reasonable 
possibility for herself or himself. Thus, if a truthful 
testimonial represents a performance that has been achieved 
by only one or a handful of purchasers out of thousands, it 
is likely to convey a misleading impression even in the 
presence of a disclosure that it is a "better than average 
result. For this reason, we believe it necessary to alter 
the treatment given to this problem in our order of March 4. 
One Dossible solution would be simply to prohibit the use 
of testimonials which describe a performance which has not 
been matched or exceeded by a representative fraction of 
respondents' purchasers. An alternative would be to require 
a disclosure which adequately apprises the consumer of the 
full extent of the disparity between the testimonial per.orm 
ance and the performance of others. Under the circumstances 
of this case we believe an appropriate resolution is to permit 
all truthful testimonials, provided the following disclosures 
are made: 

1. A statement of the average amount of time 
per day, week or month spent by the purchaser 
to achieve the stated performance; 

2. The year or years during which, and the 
geographical area in which the results were 
achieved; 
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3. If the results achieved by the purchaser 

have Deen accomplished or exceeded by fewer 
than 10% of its distributors, either of the 
following disclosures, in conspicuous bold¬ 
face type: 

(a) a statement of the average or median 
achieved by all distributors; or 

(b) the following statement in boldface 
type: 

IMPORTANT NOTICE: THE RESULTS 
DESCRIBED ABOVE ARE SUBSTANTIALLY 
IN EXCESS OF THE AVERAGE RESULTS 
ACHIEVED BY ALL OUR DISTRIBUTORS. 

OUR RECORDS SHOW THAT ONLY _% 

OF OUR DISTRIBUTORS HAVE EQUALLED 
OR EXCEEDED THE PERFORMANCE 
. DESCRIBED ABOVE DURING THE 

INDICATED TIME PERIOD. 


4. If respondents have records to indicate that 
the results achieved by a purchaser have been 
matched or exceeded by more than 10% of its 
distributors, either of the following dis¬ 
closures: 

(a) a statement of the average or median 
achieved by all distributors; or 

(b) a statement of the percentage of 
respondents' distributors who have 
equalled or exceeded the performance 
indicated during the indicated time 
period. 

If the results achieved by the purchaser are in fact 
these of only an unrepresentative fraction (we have chosen 
10% for the sake of clarity and precision) of total 
purchasers, then we believe it is imperative that consumers 
be placed on notice in the strongest terms of the unrepre¬ 
sentativeness of the stated performance. A disclosure of 
average earnings should be sufficient to notify viewers of 
the full extent of the disparity. If respondents do not 
wish to compile average figures, then they must make a dis¬ 
closure which warns in the strongest possible terms of the 
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unrepresentativeness of the purchaser. The alternative dis¬ 
closure provided would not require any additional record¬ 
keeping on respondents' part, since it requires only a 
disclosure of the fraction of purchasers who, according to 
whatever records respondents have chosen to keep, have 
equalled or exceeded testimonial performance. 

On the other hand, if, in fact, the testimonial 
performance has been equalled or exceeded by a significant 
fraction of all purchasers then a simple indication that 
it exceeds the average should be sufficient to convey an 
accurate impression. This can be accomplished by an actual 
statement of the average, or a statement of the actual 
fraction of purchasers who, to respondents' knowledge, 
have equalled or exceeded the represented performance. 
Examples of the numerous simple, concise, nondeceptive 
testimonials which would be permitted by this order are 
as follows: 

1. "In 1973, Mary Roe earned $_ selling 

VX-6 battery additive in the New York 
Metropolitan area, spending an average of 

hours per week on the job. The average 
earnings for all our purchasers during the 
same period were 5_ 

2 . "in 1972, John Doe earned $ selling 

VX-6 battery additive in the Philadelphia 
Metropolitan area, spending an average of 

hours per week on the job. 15% of all 
our distributors did as well as or better 
than John that year." 


Paragraph 2 of the order has been modified to require 
maintenance of substantiation for claims made pursuant to 
paragraph 1. We have not republished paragraphs 3 through 6 
of the original order because those paragraphs have previously 

become final. 

As modified, we believe the order entered herein will 
permit respondents to make a virtually limitless variety of 
simple, truthful, nondeceptive statements concerning the 
earnings of their distributors, while at the same time 
preventing them from passing off the earnings of unrepre¬ 
sentative samples with no disclosure of their unrepresenta¬ 
tiveness. If respondents have evidence that impressive 
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fractions of their distributors have earned goodly sums 
of money, they should be pleased to disclose the facts. 

On the other hand, if they lack evidence that more than a 
snail fraction of distributors have earned given amounts, 
it would be a disservice to consumers to permit the 
representation of such amounts in advertisements without 
information to place them in perspective. While absolute 
clarity and precision in an area of such complexity as 
that of earnings claims is certainly impossible, we believe 
the approach adopted herein is in accord with the mandate 
of the Court of Appeals on remand and sufficient to 
eliminate the shortcomings of the Commission's order of 
March 4, 1975. 

Because the Commission has modified its earlier order, 
respondents will, by law, have the full statutory time 
period within which to appeal the new order. Their request 
for a 30-day period within which to appeal following our 
disposition of the motion to reconsider is, therefore, moot. 


June 17 , 1975 
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J76—-Affidavit of Service by Moil 


Th» Reporter Co., Inc., 11 Park Place, New York, N. Y. 10007 


&tatr of i2eto pork, Countp of i)cui pork, ss.: 

<r i ( 7 id^sgy 

, being duly sworn deposes and says that he is 

., r _ -fc-v ll1lfc A c> V PcYVtrk^ ,1 

lor the above named T 7 ’ the attorney s 

91 vnn f • t , \ herein. That he is over 

i ^ a lmrty to the action a,Kl asides at (r wO/Vt^F, vS <. O y £ 


“ny 

tA> 1 C-T<J 7^, C t ■■ jjflj ■ 

That on the / f' day of W. _ Mrvcd ^ 

4 i I / Mvv’v ( Tver C. £ o \c ) 


"[ <i?v | ^ 4t tnidr (jTwc Cope ) 

upon the attorneys for the parties and at the addresses as specified below 
-Jcn^'T V-i^rfr^rXcH, t5/^. Qfj' 


- ^ / . 2 . p Y, • <u.v. r-C-r 


C' t tvou^c—, 'C - V. , ipYT^,* 

^cnu. ^'7 /<r/ ^v C7,z A «KtvC pftt-M O- 5 . 

X*?X< b I V'i v^'Ut-^Ce. 

/r/ s vO C 5-Ar^O . 

r depositing ^ ^ ^ 

to each of the same securely enclosed in a post-paid wrapper in the Post Office regularly main- 
tamed by the United States Government at ' 

!K) Church Street, New York, New York 

directed to the said attorneys for the parties as listed above at the addresses aforementioned 
that being the addresses within the state designated by them for that purpose, or the places’ 

vhere they then kept offices between which places there then was and now is a regular com 
munication by mail. ^ b com 

Sworn to before me, this /? 


O^rX 


•>V 
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lay of .Trz. . in r 4 

Roland W. Johnson, 

Notary Public, State of New York 
No. 4509705 

Qualified in Delaware County 
Commission Expires March 30, 1977 













